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In the Food and Drug Administration 


Report for May.—Two Oak Park, 
Illinois firms and three individuals were 
found guilty by a federal jury in Chi- 
cago of relabeling federally inspected 
horse meat as merely “chucks” or 
“shanks,” the Food and Drug Adminis- 
tration of the Federal Security Agency 
reported on June 24, 1952. These are 
the first convictions in the _ Illinois 
horse-meat scandals recently exposed 
in the Chicago area. The three defend- 
ants are also under indictment in sev- 
eral Illinois counties for violation of 
local laws in horse-meat operations. 

The jury delivered a sealed verdict 
late on Friday, June 13, and it 
opened June 17. The defendants en- 
tered a motion for a new trial on June 
24 before Judge John P. Barnes, who 
presided at the jury trial. 


Was 


\ Food and Drug Administration in- 
spector testified at the trial that he ob- 
served the defendants obliterating all 
horse-meat identifications from ten 300- 
from 


meat received 


They were removing 


pound barrels of 
outside the state. 
chunks of horse meat from the barrels, 
trimming off the tell-tale horse fat and 
the green ink “horse meat” imprint 
placed on the meat at the federally in- 
spected slaughtering plant. They were 


scraping off the name “horse meat” 


stenciled on the sides of the barrels and 
replacing it with the words “chucks” or 
“shanks” which mean beef if unquali- 
fied. The barrel tops designating the 
contents as horse meat were replaced 
with plain tops, and green labels show- 
ing federally inspected horse meat were 
removed from the The de- 
fendants had _ received 110 barrels 
(33,000 pounds) from interstate sources, 


barrels. 


at approximately ten cents a pound, 


Each defendant was convicted on one 
Maximum penalties that could 
be imposed under the Federal Food, 
Drug, and Cosmetic Agt are fines of 
$1,000 for the firms and one-year jail 
terms and fines of $1,000 for the indi- 


count. 


viduals. 


The Food and Drug Administration 
also reported the removal of 129 ship- 
ments of foods, drugs and devices from 
consumer channels in May. The 
goods included 71 lots, totaling 1,229,161 
pounds of filthy or decomposed foods. 


seized 


More than 57 per cent was spoiled o1 


contaminated during storage after re 


ceipt in good condition. 
Other seizures involved two foods 
with dangerous ingredients, 23 that 


were misbranded, 30 drug and vitamin 


preparations, and three devices. 





In the Courts 


Bread Order Stayed in Part.—The 
order previously re- 
ported (page the JouRNAL for 
June, 1952) is stayed and the effective 
date postponed “until the conclusion of 
the review proceedings” in the United 
States Court of Appeals for the Third Cir- 
cuit “insofar as said order relates to or 
prohibits the use, as an ingredient of 
bread, rolls, and other bakery products as 
designated in said order, of a polyoxye- 


” 
WO 


bread-standards 


356 ol 


thylene monostearate product. 


written opinion was rendered by the court. 


proceedings are set for 
week beginning 
Powder Com- 


The revie W 
hearing during the 
October 6, 1952.—Atlas 
Ewing (CA-3). 


pany v 


Saccharin in Soft Drinks.—Soft drinks 
e } 
may ve 


charin instead of sugar if the label states, 


sweetened by the use of sac- 
in a manner likely to be read by an 
ordinary person under ordinary condi- 
tions of purchase, that saccharin is used. 
—U’. S. v. 70 Gross Bottles of Quenchies 
(DC Ohio, July 13, 1952). 
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MARGARINE: 


THE DEVELOPMENT AND STATUS OF OLEOMARGARINE 
LEGISLATION IN THE UNITED KINGDOM 








By HUGH SAUNDERS 


No Restrictions Have Been Made as to Color, Flavoring and 
as to Shape of Packages of Margarine in the United King- 
dom—nor Have Discriminating Taxes Been Imposed 


MONG THE MANY PROBLEMS to which the Industrial Revo 

lution in the United Kingdom gave rise was that of feeding the 
ever-growing industrial population. The country became more and 
more dependent upon imports for supplies of essential foods. A trade 
with the butter-producing countries of the Continent developed to 
meet the shortage of butter, and by the middle of the second half of 
the nineteenth century this trade had reached considerable propor- 
tions. Dutch butter merchants supplied the United Kingdom with 
butter from Holland and many other parts of Europe. The demand for 
butter, however, was beginning to outstrip supply, and the merchants 
were hard put to it to meet the many orders they received from the 
United Kingdom when, in 1870, margarine was invented by a French 
scientist, Mége Mouries. It was not long before two of the leading 
firms of Dutch butter merchants, the Van den Berghs and the Jurgens, 
started to manufacture margarine in Holland and to export it to the 
United Kingdom, which can thus be said to be one of the original 


markets for margarine. 
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The product marketed in the United Kingdom in the early days 
was often described as butterine, although the name margarine was in 
frequent use, too. There does not appear to have been any special 
legislation enacted to regulate or restrict its consumption and distribu- 
tion. The new product made rapid strides while still remaining pri- 
marily an imported article. Local manufacture was slow to develop, 
probably because the Dutch butter merchants had such a good start 
and the British Government did not impose heavy import duties. 


It appears, however, that as the quantities of margarine available 
for sale increased, the use of the word “butterine” began to cause con- 
fusion. In 1887, we hear for the first time of Parliament interesting 
itself in margarine. Prompted in the main by Irish butter producers, 
Parliament appointed a select committee to inquire into the need for 
restrictive legislation. The evidence confirmed that there was confu- 
sion and some passing-off. Although butterine was widely known as 
“rine,” there were many people who believed that it was either butter 
or contained a large proportion of butter. On the other hand, it was 
agreed that the product was wholesome. The committee came to the 
conclusion that the name butterine should no longer be used. They 
considered however that “oleomargarine”’ was too long and actually 
technically incorrect as it signified the raw animal fat before treatment 
rather than the resultant product. 

The result of the committee’s work was the Margarine Act of 1887. 
In Section 3 of the act the first attempt was made to define margarine: 


The word “margarine” shall mean all substances, whether compounds or 
otherwise, prepared in imitation of butter, and whether mixed with butter or not, 
and no such substance shall be lawfully sold, except under the name of margarine, 
and under the conditions set forth in this Act. 
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This definition established that the product should be known and 
sold only as margarine. It was next necessary to ensure that the fact 
that the substance was margarine was brought home to the consumer 
plainly and in unequivocal terms. Section 6 of the act made provision 
for the marking of cases and packages of margarine with the word 
“margarine.” Henceforth the code relating to the marking of mar- 
gerine containers and packages became a special feature of the mar- 
garine trade in the United Kingdom. Section 6 of the Act of 1887 is 
worth recording as it laid down the basic rules which, though modified 
slightly from time to time, are in operation today : 

Every package, whether open or closed, and containing margarine, shall be 
branded or durably marked “Margarine” on the top, bottom, and sides, in printed 
capital letters, not less than three quarters of an inch square; and if such margarine 
be exposed for sale, by retail, there shall be attached to each parcel thereof so 
exposed, and in such manner as to be clearly visible to the purchaser, a label 
marked in printed capital letters not less than one and a half inches square, 
“Margarine”; and every person selling margarine by retail, savg in a package 
duly branded or durably marked as aforesaid, shall in every case deliver the same 
to the purchaser in or with a paper wrapper, on which shall be printed in capital 
letters, not less than a quarter of an inch square, “Margarine.” 

The effect of this act was in no way to hamper the sale of mar- 
garine. Indeed, after its passage, sales continued to increase and the 
public gained some satisfaction in knowing that it had protection 
against the fraud of unscrupulous traders and that the product had 
been confirmed by a parliamentary committee as wholesome food. 

The next reference to margarine in the statute book comes at the 
turn of the century. The Sale of Food and Drugs Act 1899 contains 
provisions relating to the manufacture of margarine in the United 
Kingdom. By this time, a local manufacturing industry had begun to 
develop and it was considered desirable to make regulations govern- 
ing the processes carried out in margarine factories. It was the prac- 
tice, among certain manufacturers and merchants, to mix butterfat 
with margarine and then to sell the product as butter. This practice 
was controlled by Section 8 of the Act of 1899 which forbade the 
manufacture, sale or importation of margarine containing more than 


10 per cent of butterfat. 

The close of the nineteenth century and the beginning of the twen- 
tieth saw another phase in the long struggle to supply the United King- 
dom’s needs for edible oils and fats. Australia and New Zealand began 
to export large quantities of butter. By 1907, substantial tonnages were 
being exported from these countries and also from Denmark and, in 
that year, the Butter and Margarine Act was passed. Apart from the 
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interesting fact that the two substances were coupled in the title 
of an Act of Parliament, the Act is of interest in that it laid down 
that the maximum water content of butter and margarine should be 
the same, namely, 16 per cent. This was essential if some form of 
standardization was to be introduced into the trade, which was now 
drawing supplies from so many different markets. The act also added 
to the law relating to the wrapping of margarine by prohibiting the 
use of brand names for margarine without at the same time using the 
descriptive word “margarine” equally prominently. Even then it 
required that a brand name should be approved by authority before 
use. The act also guarded against the use of misleading statements in 
advertisements. 


World War | 

The 1914-1918 war emphasized the weakness of depending largely 
upon imports for such an important commodity as margarine. The 
guarding of the convoys of margarine from Holland caused the gov- 
ernment considerable anxiety and it was early realized that it was 
essential to have in the country plants capable of producing sufficient 
margarine for the nation’s needs. Asa result, the two great companies 
of Van den Berghs and Jurgens decided to establish local factories and 
Lever Brothers, soap makers, were requested by the government to 
start making margarine. Thus it was that the manufacturing industry 
came to be firmly established in the United Kingdom. After the war, 
margarine continued for some years to be imported on a small and 
diminishing scale, and by 1932 imports amounted to about only 5,000 
tons a year. 

During the 1914-1918 war, margarine was made the subject of 
various controls, none of which had any permanent effect. When hos- 
tilities ceased, controls were relaxed and the industry was left free to 
develop on its own. From the historical point of view, the wartime 
regulations were of importance in that they acted as a guide to the 
government in the Second World War in framing the regulations 
which had to be imposed then. 


The German blockade had also threatened the supplies of butter 
from overseas. Indeed, for a great part of the war, those from Den- 
mark had been totally cut off. It was realized that a situation might 
develop where the population of the United Kingdom would be de- 
pendent for its oils and fats almost entirely upon margarine and cook- 


ing fats manufactured from raw materials stored in bulk in the country. 
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If margarine was to take the place of butter, it would be required to 
have the same nutritive value. As a result, research began into the 
possibility of vitaminization. It was not, however, until the early 
‘twenties that a discovery was made which enabled the essential vita- 
mins of butter to be incorporated in margarine. In 1927, the first 
vitaminized margarine was marketed in the United Kingdom by Lever 
3rothers. By 1939, most margarine sold to the public was vitaminized 
and contained vitamins A and D in the same quantities as were to be 
found in butter. 

The law relating to foods was twice reviewed and consolidated 
in the period between the two world wars, first by the Food and Drugs 
(Adulteration) Act of 1928 and later by the Food and Drugs Act 1938. 
Provisions of the earlier acts relating to margarine were embodied in 
the new acts. The Food and Drugs Act of 1938 was a comprehensive 
enactment covering all types of food, and contained in Part 3 special 
provisions relating to margarine, butter and related foods. The provi- 
sions relating to water content and butterfat were repeated. Regula- 
tions for the wrapping and labelling of margarine were revised in 
certain minor respects and set out in clearer and more comprehensive 
form than in the earlier enactments. The act went on to lay down 
regulations for ensuring hygienic conditions in margarine factories 
and premises used for the storage of margarine. The provisions of 
this act, subject to certain minor modifications introduced during the 
war, remain in operation today and constitute the code of law applica- 
ble to margarine. They are reproduced as an appendix to this article. 
(Note: There are also provisions relating to the sale of margarine by 
weight in the Sale of Food (Weights & Measures) Act 1926, while the 
Public Health Regulations 1925/40 apply generally to margarine and 
have the effect of prohibiting the inclusion of preservatives. ) 


World War Il 

It remains for us to consider briefly the effects of the Second 
World War. At a very early stage, the margarine industry passed 
under government control. All stocks of oils and fats were requisi- 
tioned by the government, and margarine manufacturers ceased to 
operate on their own account and manufactured a standard unbranded 
product as agents for the Ministry of Food. After the war, owing to 
the shortage of oils and fats, this state of control was continued and 
at the time of writing it remains in operation. It was the wartime 


policy of the government to increase the country’s consumption of 
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home-produced margarine and throughout the war considerably more 
margarine was produced and consumed. This change in the country’s 
diet has continued in the years since the war and it is doubtful whether 
butter consumption in the United Kingdom will ever again approach 
the prewar tonnage. This tendency, which is developing in a greater 
or less degree all over the world, was accelerated by the war and is 
mentioned here because in the United Kingdom the temporary war- 
time emergency legislation, under which the government took control 
of the margarine industry, made it possible for the government by 
direct action to increase the quantity of margarine consumed. The 
following table illustrates comparatively the consumption of margarine 
and butter in the United Kingdom during the period since the intro- 
duction of margarine: 


Consumption of Butter and Margarine in the United Kingdom 
METRIC TONS 


Butter Margarine 
1870? pak «tae 142,000) Figures not 
1881-90 he casesotine 224,000 | available * 
1900 = 232,000 82,000 
1910 a tae anata tetera 280,000 100,000 
1920 146,000 354,000 
1929 ... ee 364,000 270,000 
1938 519,000 217,000 
1951 ' 329,000 425,000 


Government control of the margarine industry made the govern- 
ment the sole arbiter of the standard of margarine, including its vitamin 
content. What happened in practice was that the Ministry of Food, in 
consultation with the Margarine Manufacturers’ Association, deter- 
mined what quantity of vitamins should be included in margarine. The 
decision was communicated by letter to the various companies making 
margarine for the ministry. Since 1939 there have been a number of 
variations in the vitamin content to which effect has been given in this 
way, without the use of any legislative procedure. Today the content 
of Vitamin A is 550 international units per ounce, with a permitted 
variation between 550 and 450, and the Vitamin D content is 90 inter- 
national units per ounce. The variation of the Vitamin A content is 
allowed because it was found that the vitamin content of margarine 





1[Editor’s Note: It is believed that all 2? According to MulHall’s Dictionary of 
figures are averaged as over the intervals Statistics, imports of margarine amounted 
between the years stated.] to 54,000 tons in 1890. 
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MARGARINE 


tends to depreciate during storage. Margarine used by the bakery 


trade does not contain vitamins. 


In this brief account of the development of the law relating to 
margarine in the United Kingdom, the writer has sought to sketch in 
the bare essentials of the economic and social background against 
which the margarine industry has grown up. Margarine found its 
place in the national diet at an early stage because there was an 
economic and social need for it, and the law relating to margarine 
has grown up as part and parcel of the general code of law regarding 
foods. This code has been revised from time to time as standards have 
risen. The law’s primary aim has been to protect the consumer against 
fraud and misrepresentation and to help to ensure a proper standard 
of hygiene and quality. It has been fortunate that because the United 
Kingdom is not primarily a butter-producing country, there has been 
very little of the controversy that in other countries has surrounded 
the introduction and marketing of margarine. No restrictions have 
been made as to color, flavoring and as to shape of packages and no 
discriminating taxes have been imposed. This may be the reason 
why the law relating to this food is simple, is not hedged about by 
legal obscurities and is easily understood by the ordinary man. 


[The End] 


Appendix 
FOOD AND DRUGS ACT, 1938. (c) any 


contains 
cent. of 


which 
per 


milk-blended butter 
more than twenty-four 


(1 & Geo. 6. Ch. 56.) water 


shall be guilty of an offence. 
(2) Any label or advertisement which 
States or suggests that margarine with 


PART III 





Provisions as to Other Kinds of Food 
Margarine, margarine-cheese, butter and 
milk-blended butter. 


32.—(1) A person who sells, or offers 
or exposes for sale, or has in his posses- 
sion for the purpose of sale— 


(a) any butter which contains more 
than sixteen per cent. of water; or 


(b) any margarine which contains 
more than sixteen per cent. of water, or 
the fat of which contains more than 
ten per cent. of fat derived from milk; 
or 


which it is given, or to which it relates, 
contains butter shall state the percent- 
age of butter which it contains: 

Provided that no offence shall be 
deemed to have been committed under 
this subsection, if the figure stated as 
the percentage of butter does not differ 
by more than two from the actual per- 
centage. 


A person who gives with any mar- 
garine sold by him a label, whether at- 
tached to or printed on thé wrapper or 
container or not, which does not com- 
ply with the requirements of this sub- 
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section, or who publishes, or is a party 
to the publication of, an advertisement 
which does not comply therewith, shall 
be guilty of an offence. 


33.—(1) A person who sells, or for- 
wards by any public conveyance, any 
margarine, margarine-cheese or milk- 
blended butter, shall sell or consign it 
as margarine or margarine-cheese, or, 
in the case of milk-blended butter, un- 
der an approved name. 

(2) Every person dealing in margarine, 
whether wholesale or by retail, and 
whether as manufacturer, importer, 
consignor, consignee, commission agent 
or otherwise, shall conform to such of 
the following regulations as may be ap- 
plicable, that is to say:— 


(a) every container containing mar- 
garine shall have the word “Margarine” 
branded or durably marked on the bot- 
tone and sides and also, if it be closed, 
on the top thereof, in block letters not 
less than three-quarters of an inch long, 
the brand or mark being on the con- 
tainer itself and not only on a label, 
ticket or other thing attached thereto; 

(b) there shall be attached to every 
parcel of margarine exposed for sale by 
retail, in such manner as to be clearly 
visible to a purchaser, a label marked 
“Margarine” in printed block letters not 
less than one and a half inches long; 

(c) margarine when sold by retail, 
save in a container branded or durably 
marked as aforesaid, shall be delivered 
to the purchaser in a paper wrapper, 
with the word “Margarine” printed on 
the outside of the wrapper, or, if more 
wrappers than one used, on the 
outside of the outer wrapper, in block 
letters of a type at least as large as that 
of any other letters printed on the out- 
that wrapper and distinctly 


are 


side of 
legible ;* 

(d) margarine shall not be described 
on, or on a label enclosed within, any 
wrapper enclosing or container contain- 
ing it, or on any label attached to a 
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parcel thereof, or in any advertisement 
or invoice thereof, by any name other 
than either “Margarine” or a name 
combining the word “Margarine” with 
an approved fancy or other descriptive 
1ame printed in type not larger than, 
and in the same colour, as the letters 
of the word “Margarine.” 


(3) The requirements of paragraphs 
(a), (b) and (c) of the last preceding 
subsection shall apply in relation to 
margarine-cheese and to persons dealing 
“Mar- 


the substitution of 


therein with 


garine-cheese” for “Margarine”: 


Provided that, where margarine- 
cheese is sold or dealt in otherwise than 
by retail, it shall be sufficient compliance 
with those requirements if it is itself 
conspicuously marked with the words 


“Margarine-cheese.” 


(4) The requirements of the 
paragraphs (a), (b) and (c) shall apply 
in relation to milk-blended butter and to 
persons dealing therein with the substi- 
name for the 
the outside 


said 


approved 
but on 
of the wrapper referred to in the said 
paragraph (c) there shall, in addition 
to the approved name, be printed in an 
approved manner an approved descrip- 


tution of an 
word “Margarine,” 


tion of the article, setting out the per- 
centage of water contained therein. 
(5) A person who contravenes any 


of the foregoing provisions of this sec- 
tion shall be guilty of an offence. 


(6) Any substance resembling butter 
or cheese which is exposed for sale and 
is not marked in the manner in which 
margarine, milk-blended butter or mar- 
garine-cheese is required by this section 
to be marked shall be presumed to be 
butter or cheese, 


exposed for sale as 


as the case may be. 
section the 
approved by 


this expression 
means the 
Food,+ who, in approving 


(7) In 
“approved” 
Minister of 
for the purposes of this section names 
to be used in relation to margarine or 














* By subsequent Order in Council these 
words replace the words ‘‘in block letters 
not less than half an inch long” of this act. 


+ By subsequent Order in Council ‘‘Mini- 
ster of Food’’ is substituted for ‘‘Minister 
of Agriculture and Fisheries’’ in this act. 











MARGARINE 


milk-blended butter, shall not approve 
any name which refers to, or is sugges- 
tive of, butter or anything connected 
with the dairy interest. 


> 


34.—(1) No premises shall be used— 

(a) as a factory of margarine, mar- 
garine-cheese, or milk-blended butter; 

(b) for carrying on the business of a 
wholesale dealer in margarine, marga- 
rine-cheese, or milk-blended butter; or 

(c) as a butter factory, that is to 
say, a place at which by way of trade 
butter is blended, re-worked, or 
jected to any other treatment, but not 
so as to cease to be butter, 


sub- 


unless they are registered by the Food 
and Drugs authority for the purpose in 
question, 


(2) Subject to the provisions of the 
next succeeding subsection, a Food and 
Drugs authority shall, on the applica- 
tion of the occupier of, or of a person 
occupy, any 
register those premises for the purposes 


proposing to premises, 


of this section, 


(3) Premises shall not be registered 
or used as a butter factory if they form 
part of, or communicate otherwise than 
by a highway with, any other premises 
which are required to be registered un- 
der paragraph (a) or paragraph (b) of 
subsection (1) of this section. 


(4) A person who on premises not 
registered for the purpose in question 
carries on any such manufacture, busi- 
ness or trade as is mentioned in sub- 
section (1) of this section, or who uses 
any premises as a butter factory in con- 
travention of the provisions of the last 
preceding subsection, shall be guilty of 
an offence. 

(5) Upon any change in the occupa- 
tion of premises registered under this 
section, the incoming occupier shall, if 
he intends to use them for the purpose 
for which they are registered, forthwith 
give notice of the change to the Food 
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and Drugs authority, who shall there- 
upon make any necessary alteration in 
their register. 

If a person required to give a notice 
under this subsection fails to do so, he 
shall be liable to a penalty not exceeding 
five pounds, 

(6) A Food and Drugs authority shall 
forthwith give notice to the Minister 
of Food? of any registration of premises 
under this section, of any change in the 
occupation of registered premises and 
of the deletion from the register of any 
premises which have ceased to be used 
for the purpose for which they were 
registered. 

35.—(1) Every occupier of a factory 
of margarine, margarine-cheese, ot 
milk-blended butter, and every 
sale dealer in any such substance, shall 
quantity 


whol = 
keep a register showing the 
and destination of each consignment of 
margarine, margarine-cheese, or milk- 


blended 


sent out from his factory or 


butter, as the case mav be, 
place of 
business, and the register shall b« 
to the inspection of any officer of the 
Minister of Food.?+ 


(2) If any such occupier or dealer 


oOpc ll 


(a) fails to keep such a register posted 
up to date; or 

(b) wilfully makes in the register an 
entry which is talse in any particular, 


or wilfully omits to enter in the register 
any particular which ought to be en- 
tered; or 


(c) refuses to produce the registe1 


when required to do so by an officer 
of the Minister of Food?7, 
he shall be guilty of an offence. 


36.—If any substance intended to be 
used for the adulteration of butter is 
found in a butter factory, the occupier 
of the factory shall be guilty of an of 
fence, and, if any oil or fat capable ot 
being so used is found in such a factory, 
it shall be presumed to be intended to be 


so used, unless the contrary is proved 





+ By subsequent Order in Council ‘‘Min- 
ister of Food"’ is substituted for ‘‘Minister 
of Agriculture and Fisheries’’ in this act. 





By T. F. MACRAE 


The Effect 


of Britain’s Food 














ITH THE OUTBREAK of the Second World War in Septem- 

ber, 1939, the possibility of the development of food shortage or 
even mass starvation in Britain was apparent, for Britain was then 
and still is dependent on imports for a large proportion of her food 
requirements. The introduction of legislation to ensure that the food 
available was distributed to the best advantage from the national 
standpoint became a matter of major importance. It became the duty 
of the medical and nutritional scientists in the ministries responsible 
for the feeding and health of the nation, in the Medical Research 
Council and in various other governmental establishments to advise 
the legislators. It is much to the credit of the latter that they took 
great cognizance of the advice they received. 

During the past 12 years, even with the invaluable supplies of 
food given so generously by the United States and the British Domin- 
ions, the people in Britain have not been able to procure the amounts 
of many of the most desirable foods which they would have liked. In 
particular, meat, bacon, fats, milk, cheese, eggs and sugar have been 
far from plentiful and, indeed, all of the above foods except milk are 
still rationed. In general, there has been no serious deficiency in the 
energy value of the rations but for short periods the total calorific value 
of the food available has been barely sufficient to satisfy the nutritional 
needs of the population. Nevertheless, the average state of nutrition 
of the population in Britain has certainly not deteriorated during the 
past 12 years. There are no more undernourished than there were and 
there are probably fewer overnourished. The present satisfactory 
nutritional state of the population is, at least in large part, due to the 
introduction of the various scientifically justified controls which as- 
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The Average State of Nutrition of the Population in Britain 
Has Not Deteriorated During the Past 12 Years in Spite of 
Food Restrictions, According to the Author. He is Executive 
Director of Research for Glaxo Laboratories Ltd., England 


sured not only that the farmers in Britain produce the foods most 
required, but also that there was a fair distribution of both the home- 
produced and imported foods to satisfy the nutritional needs of all 
sections of the population. As far as possible the foods imported dur- 
ing the war were those most suited to complement the home-produced foods. 

It should be pointed out, however, that we have come through a 
period of full employment,.and wages have been relatively high, so 
that severe poverty—the main cause of malnutrition in normal times— 
on the whole has been absent. No doubt, too, the introduction of 
family allowances, whereby the mothers of families receive from public 
funds five shillings weekly for each child after the first, has assisted 
in the purchasing of food in the poorest homes, which are usually 
those with a number of children. The introduction of food subsidies 
made it possible to retail some of the most nutritious foods at prices 
below the cost of production and, therefore, it has been easier for the 
poorest to purchase these foods. 

Legislation was early introduced to make it profitable and possible 
for the farmers to produce the types of foods most suitable to the needs 
of the population. The allocation of feeding stuffs for milk cows and 
the guaranteeing of good prices for milk caused a marked increase 
in milk production, so that now more milk is being produced than 
ever before. During the war and for some time after, farmers were 
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encouraged to grow potatoes, for they received quite a considerable 
monetary allowance for land planted with potatoes. Farmers were 
encouraged to cultivate more land by the giving of allowances for 
ploughing up. Powers were existent which made it possible to force 
farmers to make the best use of their land where the monetary entice- 
ments were unsuccessful, but generally the enticements sufficed. This 
policy quite considerably increased the productivity of the land and 
reduced our requirements for imported foods. We increased the energy 
value of the home-produced foods by increasing the production of 
cereals, potatoes and sugar beets, while the increased amounts of milk, 
potatoes and other vegetables gave us more of the protective food- 
stuffs, rich in vitamins, minerals and, in the case of milk, proteins. 
During the war the farmers were not encouraged to produce large 
amounts of pig meat or poultry products, mainly because these prod- 
ucts require cereals for their production, and it was much more eco- 
nomical in shipping space to import bacon, canned pork products and 
dried eggs than to import the cereals to produce these in Britain. Since 
the war, the shortage of foreign currency has made it impossible to 
import the amounts of cereals that would be required to produce the 
eggs and pork the farmers would like to produce and the population 
would like to consume. 


Various regulations were introduced to ensure that the population 
obtain the maximum nourishment from the food produced. For exam- 
ple—except for a short period last year—it has been illegal during the 
past 12 years, to separate milk and to sell cream over most of the 
country. The manufacture of only a very small amount of butter and 
cheese has been permitted. Milk has been mainly consumed as liquid 
milk and, as far as possible, any excess has been dried to produce baby 
foods, so that the population has obtained the maximum nutritional 
benefit, for very little of the nutrients has been lost to the population 
in skim milk or whey. During the war it was illegal to feed potatoes 
which were fit for human consumption to livestock, and various other 
orders made the wasting of food illegal. 


During the war, householders were strongly encouraged to pro- 
duce the maximum food from their gardens and, particularly early in 
the war, the keeping of poultry in the back yard was encouraged. 
Individuals could take a ration of poultry feed instead of their egg 
ration. This was fed, together with household waste, to the chickens 


and permitted the production of a reasonable number of eggs. 
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The policy adopted concerning bread, the most important food 
of the population, has been based mainly on scientific principles. The 
white bread of prewar days, made from flour of about 70 per cent 
extraction, disappeared during the early years of the war, and has not 
come back. The supplies of wheat were insufficient to permit the 
rejection of some 30 per cent of the grain in the milling of the flour, 
even though this 30 per cent was most suitable for stock feeding. 
Legislation was first introduced which obliged the millers to produce 
flour of 85 per cent extraction. The rate of extraction has since varied, 
but has not fallen below 80 per cent. Further, in the making of flour, 
the millers have been required to discard the coarse outer parts of the 
wheat grain and to retain the part of the grain found between the outer 
coats and the white endosperm. The flour therefore has been obtained 
in higher yield from the wheat, 100 pounds of wheat giving some 85 
pounds of flour instead of about 70 pounds, which was normal before 
the war. The flour and, consequently, the bread have been more nutri- 
tious, for they have contained the vitamin- and protein-rich portion of 
the grain found immediately below the coarse outer layers of the grain, 
which is normally discarded in the making of white flour. In spite of 
the high extraction, the bread has not had a high fibre content and it 
has been more like white than brown bread in color and taste, for 
it is the coarse outer layers which contain the fibre, the coloring matter 
and the substances which import the characteristic taste to brown 
bread. Consequently, the bread has not been disliked by the popula- 
tion; it has been well tolerated by those who cannot consume a fibre- 
rich diet and, since it has not been markedly brown, the greater part 
of the people, who prefer white bread to brown, has found it reasonably 
agreeable to the palate. 

The introduction of the higher extraction increased the phytic- 
acid content of the bread. This acid reduces the assimilability of the 
calcium in the diet. To counteract this, the miller has been required 
to add calcium carbonate at the rate of about 0.3 per cent to the flour. 

The bran, which is the main by-product in the manufacture of 
flour, has been in large part fed to cows, which utilize it more effec- 
tively than man and other nonruminants. 

During most of the war and since, margarine has been fortified 
with vitamins A and D at the rate of 20 1.U. of vitamin A and 1-3 I.U. of 
vitamin D. This step was taken mainly to counteract the effects of 
restriction in the supplies of butter, cheese and eggs. 
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A feature of the rationing system has been the acceptance of 
priority classes, which have included the most vulnerable groups of 
the population from the nutritional standpoint, namely, babies, chil- 
dren, adolescents, pregnant and lactating women, and heavy workers. 
By a variety of means these groups have received special rations which 
fitted their nutritional needs. 


Extra Rations for Special Groups 

Babies of under one year have been allowed adequate amounts 
of either liquid milk or dried milk, at low cost. To satisfy their vitamin 
needs, they have received adequate rations of cod liver oil and a spe- 
cially imported concentrated, unsweetened orange juice. They are 
allowed the normal adult ration of other foods, except that they are not 
given a ration of tea and receive only one half of the adult ration 
of meat. 

Children between the ages of one and five years have had one 
pint of milk daily at reduced cost, the same cod liver oil and orange 
juice supplies as babies and, in addition, they have had additional eggs. 
They, too, have had to forego the tea and half of the meat ration. 


Children over five are given the normal adult ration of all foods, 
and in addition they receive while at school a daily ration of one third 
of a pint of milk, which in recent years has been provided free of cost. 
At most schools they have the opportunity of purchasing highly sub- 
sidized dinners of good quality. 

The school-milk scheme has been most successful, as about 90 
per cent of the children drink their ration. In special schools for under- 
nourished and otherwise abnormal children, double the normal ration 
of milk is given. Since milk contains considerable amounts of good 
quality protein, calcium and the water- and fat-soluble vitamins, the 
school-milk scheme has reduced the chances of malnutrition in school 
children. The effect of this milk, particularly on the children from 
the poorest homes, is probably highly beneficial. 

The school-meals scheme provides good meals for about half of the 
children in Britain attending school, and is available for most school 
children. This service is run essentially by highly skilled women, and 
adequate supplies of rationed foods are provided. As a result, the 
children are given good two-course dinners at mid-day, consisting of 
a meat or fish course with potatoes and at least one other vegetable and 


a sweet. The meal has a high energy value, and care is taken to ensure 
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that it is as rich as possible in protein, minerals and vitamins. Some- 
what more than half of the cost of producing the meals is carried by 
the state, and there is a sliding scale of charges according to the num- 
ber of children in the family taking the meal—the greater the number 
of children, the lower is the cost per meal. In real cases of hardship, 
the children receive the meals free of cost. 

Adolescents still at school receive the milk and school meals. If adoles- 
cents are at work, canteen meals are usually available. During the war a 
special milk-cocoa drink for adolescents was provided at low cost. 

Pregnant women and nursing mothers are allocated considerably 
increased rations. The expectant mother has received additional milk, 
meat and eggs, as well as concentrated orange juice and either cod-liver 
oil or specially prepared tablets containing vitamins A and D, calcium 
phosphate and, later, iodide. After the birth of the child, the rations 
allocated to the baby which are unsuitable for babies are available to 
the mother; she continues to receive the special vitamin tablets. 

Heavy workers have received extra rations through their works 
canteens, which have been allocated special rations to permit the pro- 
vision of meals high in energy value. Those who have no canteen 
facilities, such as farm laborers, have been given a specially high ration 


of cheese. 


Palatability a Consideration 

Although the maintenance of a high standard of nutrition has been 
the main aim, the legislators have not forgotten the importance of 
palatability, and attempts have been made to distribute the foods 
which increase the palatability of the ration as fairly as possible. For 
example, the heavy worker's main need is calories, most readily pro- 
vided by bread and potatoes which have been unrationed, except for 
brief periods. In spite of this, extra meat and cheese are given to heavy 
workers, which have facilitated the consumption of the additional 
bread and potatoes required for the maintenance of the heavy worker's 
efficiency. 

During the war the people of Britain became very food and nutri- 
tion conscious, and would have become easy prey for the less ethical 
manufacturer of patent foods. It was, therefore, made illegal for manu- 
facturers to make misleading claims for their products, either on labels 
or in advertisements. For example, no nutrient could even be men- 


tioned unless the food contained at least one sixth of the daily require- 
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ment of that nutrient in that amount of the food which it was reasonable 
for an individual to consume daily. 

The above gives a brief, and by no means complete, account of 
the steps which have been taken during the past 12 years to maintain 
an adequate state of nutrition in the population of Britain. It 1s not 
easy to assess accurately the effect of the implementation of this food 
policy on the health of the nation. Undoubtedly, however, the food 
restrictions have not had a detrimental effect. Before the Second 
World War, maternal and infant mortality was falling, and it has con- 
tinued to fall during the past 12 years. The rate of weight gain in 
children was increasing before the war and has continued to increase, 
although slight setbacks were experienced during two periods when 
food was scarcest during the past 12 years. The condition of the teeth 
of children appears to have improved during the war years and since. 
There is now probably less anaemia in women than there was during 
the prewar years. The expectation of life is still increasing, but factors 
other than nutrition are undoubtedly involved in this. On the other 
hand, there was for a time some increase in tuberculosis, but this was 
attributed more to overcrowding and other factors caused by the war 
than to inadequate nutrition. There still are occasional cases of mild 
rickets and scurvy, particularly in children, but these are due more 
to ignorance than to unavailability of the foods required to prevent 
these conditions. Although statistics are not available, the general 
impression is that there is less over nutrition in Britain now than there 
was before the war. This may well be the greatest benefit to the health 
of the nation which the food legislation has caused. [The End] 


@ NEW CHIEF FOR FDA'S DIVISION OF PROGRAM RESEARCH @ 


James O. Clarke retired on June 30 after 35 years of service, and is 
being succeeded as Chief of the Food and Drug Administration’s di- 
vision of program research in Washington by Robert S. Roe. Mr. Roe 
had been Chief of Los Angeles District since 1943. 

In announcing Mr. Clarke’s retirement, Commissioner Charles W. 
Crawford said of him: “Consumers and producers alike have benefited 
from his methods for insuring fair and even-handed application of the 
law.” 


A native of Augusta, Georgia, Mr. Clarke began his career in the 
federal service in Savannah Station of the Bureau of Chemistry, which 
later became the FDA. He was successively inspector and chemist, 
station chief, Chief of New York Station, Chief of Central District and 
Chief of the division from which he has just retired. 








Factory Inspection Provision— 
Sense or Nonsense? 


By RICHARD S. BULL, Jr. 


This Paper Discussing the Cardiff Case and Sections 
704 and 301 (f) of the Federal Food, Drug, and Cos- 
metic Act Is a Research Study in New York University's 
Food and Drug Law Program of The Food Law Institute 


HE CARDIFF case,’ recently decided by the United States Court 

of Appeals for the Ninth Circuit, squarely presents the problem of the 
proper interpretation of Sections 704 and 301 (f) of the Federal Food, 
Drug, and Cosmetic Act.? These two sections, read together, define the 
factory-inspection authority conferred on Food and Drug Administra- 
tion inspectors by the Act. The statutory language of the Act is: 


Factory Inspection 


Sec. 704. For purposes of enforcement of this Act, officers or employees 
duly designated by the Administrator, after first making request and obtaining 
permission of the owner, operator, or custodian thereof, are authorized (1) to 
enter, at reasonable times, any factory, warehouse, or establishment in which 
food, drugs, devices, or cosmetics are manufactured, processed, packed or held, 
for introduction into interstate commerce or are held after such introduction, 
yr to enter any vehicle being used to transport or hold such food, drugs, devices, 
or cosmetics in interstate commerce; and (2) to inspect, at reasonable times, 
such factory, warehouse, establishment, or vehicle and all pertinent equipment, 
finished and unfinished materials, containers, and labeling therein.* 


Prohibited Acts 


Sec. 301. The following acts and the causing thereof are hereby pro- 


hibited: —? 
(f{) The refusal to permit entry or inspection as authorized by section 704.‘ 








1 Cardiff v. U. 8S., CCH FOOD DRUG COS- 
METIC LAW REPORTS f 7224, 194 F. (2d) 
686 (CA-9, 1952). 

2 The problem of what comprises an in- 
spection is beyond the scope of this paper. 
For an excellent article discussing the ex- 


tent to which an examination of records is 
included in the inspection authority see 
Elson, ‘‘Inspecton of Records,’ 5 Food 
Drug Cosmetic Law Journal 755 (1950). 

821 USC Sec. 374. 

#21 USC Sec. 331. 
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The extent of the authority to inspect has considerable importance 
from the standpoint of fair and effective enforcement of the Act, since 
factory inspection has been one of the most effective tools in detecting 
violations.® If it is followed by other courts, the action of the court 
of appeals in Cardiff will effectively limit the power of FDA agents to 
enter and inspect factories and other establishments in which food or 
drugs are held or prepared. However, the Supreme Court may upset 
the Ninth Circuit result. 

Prior to this decision, the belief had been widely held that FDA 
inspectors could enter and inspect a factory against the will of the 
owner or the operator. To be more precise, the view was that the 
refusal to permit entry after a proper request had been made by an 
FDA inspector was a violation of Section 301 (f). The reasoning in 
Cardiff, on the contrary, is that permission may be denied with im- 
punity except when inspection has once been permitted. To put it 
another way, the court of appeals said that the act prohibited by Sec- 
tion 301 (f) is the withdrawal of permission, not the initial refusal 
of permission. 

It is the purpose of this paper to consider the action of the Cardiff 
court in the twilight of the history of 704 and 301 (f), both before and 
after the passage of the Act, and in the high light of the language and 
context of the sections. For the latter undertaking, a look at some 


Supreme Court decisions should be helpful. 





5 Crawford, ‘‘The Administration of the LAW QUARTERLY 158 (1946): Wharton. 
Federal Food, Drug and Cosmetic Act,’’ 1 “Original Federal Food and Drug Act of 
FOOD DRUG COSMETIC LAW QUAR- June 30, 1906, as Amended: Its Inspection 
TERLY 9 (1946); Larrick, ‘‘Sanitation Pro- Evolution,’” 1 FOOD DRUG COSMETIC 
visions of the Federal Food, Drug, and LAW QUARTERLY 348, 357 (1946). 
Cosmetic Act,’’ 1 FOOD DRUG COSMETIC 
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The Cardiff Case 


On March 31, 1950, two FDA inspectors approached Ira D. Cardiff, 
“operator and custodian” of a factory engaged in the manufacturing, 
packing or holding of food prior to introduction into interstate com- 
merce. The inspectors requested permission to enter and inspect the 
factory. Mr. Cardiff refused their request. Subsequently, he was 
charged by information with violation of the Federal Food, Drug, and 


Cosmetic Act; in substance, the above facts were alleged. 


Mr. Cardiff moved that the information be dismissed on the theory 
that the alleged facts “charge no violation of the Act, inasmuch as the 
inspectors had not previously obtained consent of the corporation or 
its managing officer for such entry and inspection... .® He also con- 
tended that if the facts alleged charged a violation of the Act, the Act 
is unconstitutional in this respect. The district court *? decided against 
Mr. Cardiff on both issues. He thereupon appealed the case, and on 
February 13, 1952, the Ninth Circuit Court of Appeals handed down its 
decision consisting of a majority and a concurring opinion.® As stated 
above, the court decided that Mr. Cardift’s refusal to permit inspection 
did not constitute a prohibited act under Section 301 (f). 


The reasoning of the majority opinion is that Section 301 (f) 
makes the refusal to permit inspection “as authorized” by Section 704 
the punishable behavior. The opinion further argues that inspection 
is not authorized by Section 704 until permission is granted ; therefore, 
no crime is committed until and unless permission is requested, granted, 
and then withdrawn: 


The authorization in Section 374 is for entries at reasonable times (plural) 
and inspections also at such times. Such authorization is obtained only from 
a permission by the operator or custodian of the factory given pursuant to the 
request of the Food and Drug Administrator. 


At a later point in the opinion, the court says: 


We do not agree with the government’s construction of the two sections 
that while under 374 the inspector is to make entries and inspection only after 
requesting and obtaining permission of the owner, operator, or custodian, section 
331 (f) makes it a crime if the inspector’s request is refused. That is to say, 
Congress by section 374 (f) [sic] gives the operator the right to refuse inspection 
and section 331 (f) warns him that if he exercises the right so given him he 
is liable to imprisonment. It is true that “the Lord giveth and the Lord taketh 





‘U.S. v. Cardiff, CCH FOOD DRUG COS- Chief Judge Denman, with whom Judge 
METIC LAW REPORTS { 7188, 95 F. Supp. Orr concurred, wrote the majority opinion 
206. The concurring opinion was written by 

7 Before Driver, chief judge. Judge Pope. 

8 Cardiff v. U. 8., cited at footnote 1. 
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away” in a manner seemingly unjust to the mind of man, but here we are 
considering an act of Congress. 


Such a roundabout and unreasonable construction makes an absurdity of 
the requirement of the inspector of “obtaining permission.” It would make 
nugatory instead of giving effect to the words, “after first making request and 
obtaining permission,” etc. There is no merit to the contention of the government 
that these words do no more than provide for reasonable times for inspection, 
for section 374 would provide for this if the phrase were omitted. ‘Congress 
if it desired to secure the inspections without obtaining permission would have 
done so in the manner of the preceding section 373° of the same Act. There 


interstate carriers of foods and drugs “shall, upon the (mere) request of 
(the inspector),” permit “access to . records showing the movement in 


interstate commerce” of their products.” 

The majority opinion also states that even in the event there is 
some doubt about the proper interpretation of the sections involved, 
the doubt should be resolved in favor of the defendant, since a viola- 
tion of Section 301 (f) is a criminal act. It is further argued that an 
error made by the legislature should not be rectified by the court. 


The concurring opinion is rather brief. The argument of Judge 
Pope is “that this statute, as written, is just plain nonsense, and because 
it is not the function of a court to rewrite such language, the judg- 


ment must be reversed.” ?! 


Under the Cardiff result, as a practical matter, it would seem 
obvious that anyone who did not want to have his factory, warehouse, 
establishment, or vehicle inspected could simply withhold permission 
to inspect and thus prevent the entry of FDA agents. Of course, con- 
scious violators of the Act do not welcome inspectors. In fact, some 
wrongdoers under Cardiff will be able to completely preclude the pos- 
sibility of being convicted by refusing to permit inspections.’* The 
mere fact that the consequences of the Cardiff interpretation are un- 





*Sec. 703; 21 USC Sec. 373. ‘‘For the 
purpose of enforcing the provisions of this 
Act, carriers engaged in interstate com- 
merce, and persons receiving food, drugs, 
devices, or cosmetics in interstate com- 
merce or holding such articles so re 
ceived, shall, upon the request of an 
officer or employee duly designated by 
the Administrator, permit such officer or 
employee, at reasonable times, to have 
access to and to copy all records showing 
the movement in interstate commerce of 
any food, drug, device, or cosmetic, or 
the holding thereof during or after such 
movement, and the quantity, shipper, and 
consignee thereof; and it shall be unlawful 
for any such carrier or person to fail to 
permit such access to and copying of any 
such record so requested when such re- 


quest is accompanied by a statement in 
writing specifying the nature or kind of 
food, drug, device, or cosmetic to which 
such request relates: Provided, That evi- 
dence obtained under this section shall 
not be used in a criminal prosecution of 
the person from whom obtained: Provided 
further, That carriers shall not be sub- 
ject to the other provisions of this Act 
by reason of their receipt, carriage, hold- 
ing, or delivery of food, drugs, devices, or 
cosmetics in the usual course of business 
as carriers.”’ 

1” Cardiff v. U. 8., cited at footnote 1, 
at pp. 687-689 of opinion. 

1 Cardiff v. U. 8., cited at footnote 1, 
at p. 689 of opinion. 

2 This will be explained below under 
Cardiff v. Congress. 
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pleasant to contemplate does not mean that the case is not good law. 
It does suggest, however, that it is worthwhile carefully to consider 
the arguments against the Cardiff reasoning before accepting it as 
correct. 

The language of Sections 704 and 301 (f) is not entirely clear on 
its surface. The court of appeals agreed that what the defendant did 
was not a violation, but apparently did not agree on what act would 
be a violation. To the district court, on the other hand, it was plain 
that Cardiff's refusal to grant permission was a prohibited act under 
301 (f). 


I perceive no merit in defendant’s contention, obviously based on the 
emphasized portions of section 704 above,” that refusal to permit entry and 
inspection is not punishable unless permission was first granted, or in other 
words, unless he granted permission and then changed his mind. The Congress 
had no such intention in enacting the law. What Congress did intend, I think, 
by providing for obtaining permission (section 374), was an attempt to have 
the inspections made at reasonable times.” 


(These few words were all that the district court felt it necessary 
to say on the meaning of the sections involved.) 

The fact that four men produced three different views on their 
meaning is enough in itself to indicate that the sections are not wholly 
unambiguous if read in isolation. 


Cardiff v. Congress 


Unfortunately, one cannot always be sure that Congress acts in a 
meaningful way. Nevertheless, a fundamental optimism about the 
democratic process suggests that 704 and 301 (f) were included in the 
food and drug Act for a reason. (The court of appeals suggests what 
impact the factory-inspection power will have under its interpretation. 
The court ingeniously devises a situation in which the sections might 
actually take effect,’® but it does not suggest a reason for such an 
exotic law.) 

It does not seem plausible that Congress would intend to enact a 
statute which would provide for compulsory inspection only where inspec- 





2 U. §. v. Cardiff, cited at footnote 6. % Cardiff v. U. 8., cited at footnote 1, 
‘* ‘Sec. 704. For purposes of enforcement at p. 688 of opinion. The courts sug- 
of this Act, officers or employees duly gested application of the law is in a 
designated .. ., after first making re- case where an owner finds, after once 
quest and obtaining permission of the having permitted inspection, that due to 
owner, operator, or custodian thereof, are some changed condition it is excessively 


authorized (1) to enter... and (2) to expensive for him to comply with one of 
inspect....’”” the provisions of the Act. He would then 

“U. §. v. Cardiff, cited at footnote 6, perhaps wish to withdraw permission to 
at p. 208 of opinion. inspect. Section 301 (f), according to 


this court, could then be invoked. 
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tion had already once been permitted. Why would Congress choose to 
protect consumers from violative food coming from a factory which had 
once been inspected but not to protect consumers from violative food 
coming from a factory which had never cooperated with the FDA? 


It is not necessary to rely on the theory that Congress would not 
enact meaningless words to determine Congressional intent. The cir- 
cumstances surrounding the passage of the Act suggest only one 
possible factory inspection provision; in addition, the committee re- 
ports, both in the House and in the Senate, reveal Congressional intent. 


Less than four years after the passage of the 1906 Food and Drug 
Act, Walter G. Campbell, then chief inspector, had initiated a program 
of inspections of factories, mills and processing plants handling articles 
covered by that Act.*® This program was adopted because it had 
already become apparent that the collecting of samples indiscriminately 
after the articles had left the factory was in many cases relatively 
inefficient and wasteful. Factory inspection, it was found, permitted 
a great time saving in collecting samples. This, of course, meant that a 
greater volume of goods could be sampled with the existing force of 
inspectors. From the producer’s point of view, the more goods in- 
spected by the FDA agents, the fairer the enforcement of the Act. 
Naturally, if only a small percentage of goods could be inspected, 
dishonest or careless manufacturers would be encouraged to cut cor- 
ners, thus putting the conscientious producer at a competitive disad- 
vantage.’’ Therefore, it follows that justice to the honest majority of 
the food industry dictated that the most efficient means of enforcement 


be used. 


It was, of course, self-evident that the public, both as consumers 
and as taxpayers, benefit from more efficient enforcement of the Act. 
It was also discovered almost immediately that in addition to affording 
an efficient means of obtaining samples, factory inspection resulted in 
the detecting of violative food at the source. Frequently, the conse- 
quence of this was that an offending product could be removed from 
the channels of commerce before any harm had been done consumers."® 


However, the 1906 Act provided no way by which the person in 
charge of a building could be compelled to permit agents to enter and 
inspect. The need for authority to enter even where permission was 





1% Wharton, work cited at footnote 5, 17 Footnote 16. 
at p. 357. 18 Footnote 16. 
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not granted was emphasized by the chief of the bureau of chemistry 
in his annual report for 1917. He characterized the lack of authority 
to inspect warehouses as an “especially conspicuous” limitation of the 


1906 Act.?® 


In 1933, Mr. Campbell, at the time Chief of the Food and Drug 
Administration, testified before a subcommittee of the Senate Com- 
mittee on Commerce. The hearings were on S. 1944, the first of the 
series of bills which led to the enactment in 1938 of the present law. 
In explaining Section 13 *° of that bill, which evolved ultimately into 
Sections 704 and 301 (f), Mr. Campbell said: 

Section 13 is entirely new. This authorizes an inspection of manufacturing 
plants, warehouses, or establishments in which foods, drugs, and cosmetics are 
manufactured and [in] which [they] are held for shipment in interstate commerce. 
This is merely an implementing section, Mr. Chairman, and is essential for 
the effective protection of the public. Ordinarily, most manufacturers readily 
permit an inspection of their plants, but there are some that do not. Most ware- 
houses readily permit it, but there are some that do not. /t ts im those cases 
where that permission is not granted, that it is necessary to adopt some provision 
of this sort for effective control.” (Italics supplied.) 

President Roosevelt’s 1935 message to the Senate with respect 
to the food and drug legislation then pending stressed the loopholes 
in the 1906 law which made abuses easy. In asking for legislation to 
correct this situation, he pointed to the lack of an adequate inspection 
system as one of the existing problems.** Mr. Campbell, speaking 
before a Senate subcommittee in 1935, again emphasized the need for 
a factory inspection provision : 

Experience has demonstrated time and again the importance of some 
legislative authorization for an inspection of equipment and material used in 
manufacturing plants, but more particularly the finished product as held both 
prior and subsequent to interstate delivery.” 

Evidently, the statements made about the importance of an ade- 
quate provision for factory inspections had their effect. Each of the 
five food and drug bills introduced between 1933 and 1938, which led 
to the enactment of the present law, had a provision authorizing fac- 
tory inspection.** (Each required that permission for such inspection 
be obtained.) The report of the Senate Committee on Commerce on 
S. 2800, the third in the series of bills, indicated that the committee 
regarded it as a compulsory factory-inspection provision. 





”% Dunn, Federal Food, Drug, and Cos- 22 Dunn, work cited, p. 267. 

metic Act (Stechert & Company, 1938), *3 Dunn, work cited, pp. 1228ff. 

p. 24. * Dunn, work cited, pp. 44, 59ff., 79, 
2 Dunn, work cited, p. 44. 100ff.. 175, 203, 227ff., 543ff., 610ff., 652, 


21 Dunn, work cited, pp. 1099ff. 673, 768ff., 812, 989. 
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The existing law imposes upon the Secretary of Agriculture and enforce- 
ment officials acting under him the duty of locating and reporting shipments of 
adulterated and misbranded food and drugs in interstate commerce but fails to 
confer upon them the right to enter upon the premises of manufacturers and 
dealers where such food or drugs are being manufactured or held in storage 
for the purpose of ascertaining the necessary facts for the proper performance 
of the duties thus imposed. Section 13, paragraph (a), of the bill would confer 
such authority upon officers and employees designated by the Secretary of 
Agriculture. Authority to inspect premises is usually regarded as an indispen- 
sable implement for the enforcement of statutes enacted for the protection of 
the public health. ... 

Most manufacturers welcome inspection by the Federal officials even though 
it is not authorized by the existing law. The persistent refusal of a small 
minority makes a measure of compulsion necessary, even though, once it is 
provided, the occasions for its use will probably be rare.* 


The bill following S. 2800 and immediately preceding the bill 
which was ultimately enacted was in many respects similar to the 
present Act. The penalty provided for failure to permit factory inspec- 
tion differed radically from that in the final bill, but Section 707 (a), 
which was the counterpart of Section 704 in the present Act, was sub- 
stantially similar to Section 704.7* The report on this factory-inspection 
provision clearly shows that, as in the case of S. 2800, the committee 
regarded it as compulsory : 

Paragraph (a) of section 707 authorizes inspectors of the Department, 
after making reasonable request and obtaining permission of the owner, to 


enter and inspect establishments manufacturing goods for interstate commerce 
or holding such goods after receipt in interstate commerce. ... 


Authority for such inspection is an indispensable implement for the enforce- 
ment of any statute intended to protect public health. Many of the provisions 
of this bill, particularly those dealing with filth and insanitary conditions, could 
not be otherwise effectively applied. 

While one of the great weaknesses of the present Food and Drugs Act is 
the absence of any provision of this kind, it has been found that most manu- 
facturers welcome inspection by Federal officials. Experience has shown that 
the relatively small minority who refuse permission for inspection in almost 
every instance are undertaking to hide some reprehensible condition.” 


The bill that was finally enacted into law was reported out by the 
House Committee on Interstate and Foreign Commerce on April 14, 
1938. Sections 301 (f) and 704 are worded today precisely as they 
were then, with a single exception.** In the committee report submit- 
ted with the bill was the following statement : 





2s Dunn, work cited, pp. 125ff. placed by the word ‘‘Administrator.’’ re- 
2° Dunn, work cited, pp. 227ff. flecting the fact that the Food and Drug 
27 Dunn, work cited, p. 261. Administration is no longer part of the 


*% The word ‘‘Secretary’’ has been re- Department of Agriculture. 
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Section 704 provides for the inspection of factories doing an interstate 
business. While no such provision is in the present law, perhaps more than 
95 percent of food and drug manufacturers have invariably given permission to 
inspect. It is only through factory inspection that certain abuses of consumer 
welfare can be established. A notable illustration of this is insanitary manu- 
facturing conditions.” 

The above language can only mean that it is the purpose of Sec- 
tions 704 and 301 (f) to provide authority to inspect in those cases 
where the recalcitrant 5 per cent refuse to grant permission voluntarily. 
There is no evidence to indicate anything to the contrary in the copious 
legislative record of the Act.*° 


Unquestionably, Congressional intent in enacting 704 and 301 (f) 
was to provide general authority for factory inspection. It was not 
Congressional intent to enact a meaningless section that would pro- 
vide for inspection only where permission could be obtained volun- 
tarily; no statute would be required for that, as the practice of the 
FDA from 1910 to 1938 clearly shows. It is also clear that Congress 
had no intention of passing an act which would discriminate in favor 
of those factories, warehouses, etc. where inspection had not been 
permitted initially. On the contrary, Congress had the sensible pur- 
pose of removing a major obstacle to the efficient enforcement of the 
Act. The court of appeals has, correctly or incorrectly, disinterred this 
“giant” in Cardiff. It remains to be seen if they have disinterred a real 
giant or a sham. 


1938-1952 

The Cardiff controversy is the only litigation in which the govern- 
ment’s right to receive permission to inspect has been directly attacked. 
This gives the opinion in the Ninth Circuit a unique significance as to 
the factory-inspection authority. In view of the fact that almost 14 
years have elapsed since the passage of the Act, it is rather surprising 
that the Cardiff problem should be the only case raising this funda- 
mental question. It would seem that the reason for this strange dearth 
of cases must be found in one of two sets of facts. Either permission 
to enter and inspect has often been withheld in the past, but the govern- 
ment has never chosen to prosecute, or permission has been rarely, 
if ever, withheld in the past, and so the government has not had occa- 
sion to prosecute. 








2? Dunn, work cited, p. 826. Act, devoted exclusively to the legislative 
% There are more than 1,300 pages in history of the Act from 1933 through 
Dunn, Federal Food, Drug, and Cosmetic 1938. 
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The history of Food and Drug Administration litigation lends 
little credence to the notion that the FDA is unable or unwilling to 
assert its authority.*' On the contrary, it seems highly unlikely that 
the Administration would fail to respond very aggressively to any 
such fundamental attack on its powers as a refusal to permit entry and 
inspection. It is more consistent with the record of the FDA to assume 
that the reason the point had not been litigated prior to Cardiff is that 
it has been generally assumed, by industry as well as government, that 
a refusal to permit inspection came within the ambit of 301 (f). Under 
this view of the Act, it would be fatuous to refuse to permit inspection, 
since each refusal would be a violation entailing the full criminal 
sanctions provided in Section 303. To be sure, the opinions held by the 
food, drug and cosmetic industries as to the meaning of the Act have 
sometimes proved incorrect in the past, but it is less usual for both 
the FDA and the industries to be wrong.*” 

There have been a few cases involving 704 other than Cardiff 
in the last 14 years.** None of them turn on exactly the same point. 
Of these cases, only two shed the faintest light on the problem with 
which we are concerned. In U. S. v. Crescent-Kelvan Company et al., 
the Third Circuit Court of Appeals “* reversed a conviction for a viola- 
tion of the Act on grounds not relevant here. Before getting to the 
point on which they reversed, however, the court first dealt with the 
constitutionality of the factory-inspection authority. 

Section 704 of the Act, 21 U. S. C. A. section 374 (Supp. 1946), provides 
that officers designated by the Administrator, after first making a request and 
obtaining permission of the owner, or custodian are authorized to enter, at 
reasonable times, any factory in which drugs are manufactured, processed, packed 
or held, for introduction to interstate commerce; and to inspect.... 


We entertain no doubt that Section 704 is constitutional. Its provisions are 


bottomed upon the police power of the United States as exercised under the 
Commerce Clause of the Constitution for the protection of the public health. 

[Cases cited.] No constitutional right is violated by a statute, an ordinance or 
a regulation providing for the inspection of places of business, dealing with 
drugs or foods during business hours. See Keiper v. City of Louisville, State 
ex rel. Melton v. Nolan,.™ and the authorities collected in 47 Am. Jur. pp. 508-510. 








% Kordel v. U. 8., 335 U. S. 345 (1948); 
U. 8. v. Dotterweich, 320 U. S. 277 (1943); 
Alberty Food Products v. U. S., CCH 
FOOD DRUG COSMETIC LAW REPORTS 
{ 7225, 199 F. (2d) 463 (CA-9, 1952); U. S. 
v. Olsen, 161 F. (2d) 669 (CCA-9, 1947). 

82 Sixty-Two Cases of Jam v. U. S8., CCH 
FOOD DRUG COSMETIC LAW REPORTS 
§ 7193, 340 U. S. 593 (1951). This case 
seems to have been a surprise to a large 
part of industry and to the government. 


3% U. S. v. Crescent-Kelvan, 164 F. (2d) 
582 (CCA-3, 1948); U. 8S. v. Seventy-Five 
Cases of Peanut Butter, 146 F. (2d) 124 
(CCA-4, 1944); U. S. v. Seventy-Five Cases 
of Peanut Butter, A F. Supp. 641; U. 8. 
v. Maryland Baking Company and Sara 
Piem, an Individual, 81 F. Supp. 560. 

% Before Biggs, Albert Lee Stephens 
and Maris, circuit judges. 

% Keiper v. City of Louisville, 152 Ky 
691, 154 S. W. 18; State ex rel. Melton 


v. Nolan, 161 Tenn. 293, 30 S. W. (2d) 601 
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By its express terms Section 704 provides for inspection of factory premises only 
after first obtaining permission from the custodian thereof. The section is pat- 
terned on Section 3601 of the Internal Revenue Code™ and the authority exer- 
cised under that statute has never been regarded as violative of the guarantees 
of the Fourth Amendment. ... (Cases cited.) The inspector in examining the 
premises and the shipping records of Crescent-Kelvan Company did no act 
which constituted a violation of the Fourth Amendment.” 

There is a strong inference to be drawn from this language that 
in the Third Circuit, defendant Ira Cardiff would not have fared so 
well as he did in the Ninth. 


The Crescent-Kelvan court must have interpreted the statutory 
language to mean that an initial refusal to grant permission would 
subject an owner or custodian to the penalties provided in the Act. 
(The entrance and inspection the case involved were made on the 
first occasion that the FDA agent came to the plant; therefore, the 
court is concerned with the initial refusal.) It is obvious that if an 
inspection could be made only when the owner or custodian freely gave 
his consent for such inspection, there would be no constitutional prob- 
lem. The constitutional question settled by the court in the language 
quoted above is only called into existence by a construction of Sections 
704 and 301 (f) which applies a sanction when the owner or custodian 
fails to comply with the inspector’s request for permission. This is 
so because it is only if the permission to enter and inspect is extracted 
under some sort of compulsion that the possibility of conflict arises 
with the constitutional guaranty against unreasonable search and seiz- 
ure or the constitutional privilege against self-incrimination. Since 
the court found it necessary to discuss the constitutional question, they 
must have so construed the Act. 


This assumption is born out by the fact that Keiper v. City of 
Louisville, State ex rel. Melton v. Nolan, and Section 3601 of the Internal 
Revenue Code all deal with situations where the citizen is compelled 
to admit the “inspecting” official. In the third circuit, then, at least 
in 1944, either the initial refusal to grant permission was a prohibited 
act under 301 (f), or Crescent-Kelvan is very misleading. 


In 1948, U. S. v. Maryland Baking Company and Sara Piem, an 
Individual raised a question involving Section 704. The issue presented 





% 96 USC Sec. 3601. ‘‘(a) Authority.— ing . . . who refuses to admit such officer 
(1) Entry during day.— Any collector, .. . shall, for every such refusal forfeit 
deputy collector... may enter... any $500.’’ 
building... . *U. §. wv. Crescent-Kelvan, cited at 


“(b) Penalty for refusal to permit entry footnote 33, at pp. 585-586 of opinion. 
or examination.—Any owner of such build- 
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was whether or not certain property and evidence had been seized and 
secured (by the government) as the result of an unlawful search. The 
court decided that the search was unlawful because permission to 
inspect had been obtained from the wrong person. It was held that 
the inspector had approached a person who was not the owner, oper- 
ator or custodian. The court observed that it was especially necessary 
to give the words “owner, operator, or custodian” their correct mean- 
ing, because they become part of the enforcement of the statute by 
criminal prosecution: 


So far as the present case is concerned, the critical words are that the em- 
ployees designated by the Administrator “after first making request and ob- 
taining permission of the owner, operator, or custodian thereof, are authorized 
(1) to enter, at reasonable times . .. and (2) to inspect, at reasonable times 

. [sic]” It is difficult to conceive how a procedure could be any more 
definitely spelled out than by the language quoted. The first step must be the 
making of a request, and there must be obtained the permission, the formal consent 
of the owner, the operator, or custodian of the factory, etc.... 

The restriction of conduct expressed by the words of Section 374, supra, 
considered in their ordinary meaning, become even more evident when the 
formal and prohibitory provisions of the statute contained in Section 331 (f) of 
Title 21, U. S. C. A. are considered. By this subsection, “the refusal to permit 
entry or inspection as authorized by Section 374” is prohibited and the com- 
mission of a prohibited act is by Section 333 made a misdemeanor punishable 
by imprisonment for not more than one year or a fine of not more than 
$1,000.00, or both such imprisonment and fine, for the first violation, and for 
not more than three years or a fine of not more than $10,000.00 or both such 
imprisonment and fine, upon a second conviction. It therefore becomes readily 
apparent that the words “owner, operator, or custodian,” must have a definite 
and fixed meaning in the statutory scheme of enforcement, for they thereby 
become a part of the enforcement of the statute by criminal prosecution.™ 


Here, as in the Crescent-Kelvan decision, the court does not state 
directly its interpretation of the pertinent sections. There are, none- 
theless, some strong hints in the opinion that the Maryland Baking Com- 
pany court is another court which would not have produced the Cardiff 
result. The language in the opinion indicated the view taken by the 
court of the “permission” which must be obtained prior to inspection ; 
to requote, the court regards it merely as a “formal consent.” 


A second intimation of the district court’s understanding of the 
statute is to be found in the fact that it recognizes the factory-inspec- 
tion power (to which the words “owner, operator, and custodian” have 
reference) as being a part of the statutory scheme of enforcement. The 
Cardiff interpretation of the inspection authority conferred by the Act 





%U, §. v. Maryland Baking Company, 
cited at footnote 33, at pp. 561-562 of 
opinion. 























FACTORY INSPECTION PROVISION PAGE 449 


as having meaning only in the abberational case is not in harmony with 
any language which gives any substantial significance at all to that 
authority. Clearly, the Maryland opinion does regard Sections 301 (f) 
and 704 as having great importance. 


Another indication of the inconsistency between Maryland and 
Cardiff is this statement made by the Maryland court: “It may be 
that constitutional questions lurk in the background of subparagraph 
(f) of Section 331, supra.” *® (This court, unlike the Crescent-Kelvan 
court did not decide this issue; as pointed out above, it decided the 
case on the theory that permission had not been obtained properly as 
required by the statute, and thus neatly excised the constitutional 
problem.) It is as true, nevertheless, here, as in the Third Circuit situ- 
ation, that there can be no constitutional question unless Sections 704 
and 301 (f) bestow on FDA agents the power to inspect against the 
will of the owner or operator. Since permission must be obtained 
before an inspection can be made, the court’s suggestion that there 
may be constitutional questions lurking in 301 (f) must be assumed 
to contain the assumption that permission cannot be refused with im- 
punity. On the contrary, this language offers a further and reinforcing 
suggestion that the Maryland court regards the refusal of permission 
as a punishable act, with no qualification as to whether or not at some 
prior time permission has or has not been granted. 

The history of the factory-inspection authority since the passage 
of the present federal food and drug Act does not offer much support 
for the Cardiff reasoning. To sum up, it appears that up to the time 
defendant Cardiff refused to grant permission for inspection, the food 
industry, as well as the government, had regarded the penalty provided 
under Section 301 (f) as applying to the refusal, whether or not per- 
mission had previously been granted, to permit inspection. There is 
one opinion directly supporting the view that the factory-inspection 
provision is compulsory—that of the Cardiff district court. Two other 
opinions, Crescent-Kelvan and Maryland Baking, at least give every 
appearance of lending strong indirect support to the construction given 
the Act by the Cardiff lower court. When it is realized that these three 
cases, the attitude of the industry, the attitude of the FDA, and 
Congressional intent are all in conflict with the result reached by the 
Ninth Circuit Court of Appeals in Cardiff v. U. S., it becomes clear 
indeed that this opinion is of unique significance. 





2U. §. v. Maryland Baking Company, 
cited at footnote 33, at p. 562 of opinion. 
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Supreme Court Cases 

The opinion of the court of appeals in the Cardiff case observes 
that a person convicted twice of a violation of the Act is, on the sec- 
ond conviction, guilty of a felony. This is true, says the court, be- 
cause of the increased penalties provided in Section 303 for a second 
offense. The court there argues: 

Here there are none of the gossamer-like refinements of interpretations re- 
ferred to in Pasadena Research Laboratories v. United States, 169 F. (2d) 375, 379 
(Cir. 9). The statutes must be construed as creating a felony for their violation. 
Hence in construing this penal legislation, it is elemental that if it be subject 
to two rational interpretations, we must accept that favorable to the accused.” 
(Italics supplied.) 

There can be cavil at the notion that one accused of a criminal 
act must be favored as to the construction of any doubtful statute. 
The question is whether or not such a doubt does arise with respect 
to the factory-inspection authority. 


Perhaps the best point of departure in determining whether or 
not there are two rational interpretations of Sections 704 and 301 (f) 
with respect to the subject at hand is to observe the principles applied 
by the Supreme Court to similar problems of statutory construction. 
Fortunately, there are four Supreme Court cases which are apposite. 
All four are criminal cases which have arisen under the present Act. 
All four have turned on whether or not some person, thing or be- 
havior is within the scope of the relevant statutory language properly 
construed. The opinions in these cases reveal with force and clarity 
the rules of construction the Court regarded as applicable. A cursory 
examination of the facts in each case may be appropriate to put these 
overt bases of construction in proper context. 

Chronologically, the first of these cases is that of U. S. v. Dotter- 
weich, decided in November, 1943.47 J. H. Dotterweich, general man- 
ager of the Buffalo Pharmacal Company, Inc., was prosecuted, together 
with the company, for violations of Section 301 (a) of the Act. 

The appellant Dotterweich had no personal connection with either (violative) 
shipment, but he was in general charge of the corporation’s business and had 
given general instructions to its employees to fill orders received from physicians. 


The jury found him guilty on all three counts. For some unexplainable reason 
it disagreed as to the corporation’s guilt.” 





” Cardiff v. U. 8., cited at footnote 1, “U. S. v. Buffalo Pharmacal Company, 
at p. 681 of opinion. Inc., and Dotterweich, 131 F. (2d) 500. 
“U. §. uv. Dotterweich, cited at foot- 501 (CCA-2, 1942). 
note 31. 
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The Second Circuit Court of Appeals reversed the conviction in 
a two-to-one decision ** on the theory that the statute was aimed at 
the prosecution of the principal—in this case, Buffalo Pharmacal 
Company —and not at Dotterweich, its agent. The Supreme Court 
then reversed the court of appeals in a five-to-four decision,** holding 
that Dotterweich was within the purview of the Act. 





U. S. v. Walsh ** was the next of the four cases to reach the Su- 
preme Court. Here, the Court reversed, with one dissent, a district 
court decision granting a motion to dismiss any information on the 
ground that no offense was stated.*® The issue was whether or not 
in giving a guaranty under the circumstances alleged, defendant 
Walsh could have violated Section 301 (h). The guaranty had been 
given in connection with an intrastate shipment of drugs to a com- 
pany which often introduced drugs into interstate commerce; how- 
ever, there was no allegation that the drugs to which the guaranty 
pertained in this case had been so shipped in interstate commerce. 


Despite this, the Supreme Court held that an offense had been stated. 


The Sullivan ** decision was handed down in January of 1948, with 
a concurring opinion, and with three judges dissenting.** In this case, it 
was decided that a retail druggist who had sold pills to customers in 
packages labelled only “sulfathiazole” was guilty of a violation of 
301 (k) of the Act, and despite the fact that he had bought the pills 
from a supplier within his state. (The supplier had obtained the pills 
from outside the state.) The problem involved was whether the statu- 
tory language covered a transaction seemingly so far removed from 
interstate commerce. In deciding that Sullivan had violated the Act, 
the Supreme Court reversed a unanimous decision of the Fifth Cir- 
cuit Court of Appeals.*® 


The most recent of the Supreme Court criminal cases to be de- 
cided under the Federal Food, Drug, and Cosmetic Act is Kordel v. 
U. S.°° The background of this opinion is that Kordel was charged by 
information with having violated the Act on 20 counts. He was found 
guilty and fined $200 on each count. The main issue before the Su- 





*# Before L. Hand, Swan and Chase, “U.S. v. Sullivan, 332 U. S. 689 (1948). 


circuit judges; Judge Swan dissented in * Mr. Justice Rutledge wrote the sepa- 
part. rate concurring opinion. Mr. Justice Reed, 


Mr. Justice Murphy, Mr. Justice Rob- Mr. Justice Jackson and Mr. Justice 
erts, Mr. Justice Reed and Mr. Justice Frankfurter dissented. The latter wrote 
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preme Court was the meaning of the word “accompanying” in Section 
301 (m) of the Act. In a five-to-four decision, the convictions were 
upheld.” In order to uphold the conviction on one count, the Supreme 
Court held that literature sent a year and a half after the shipment of 
drugs was “accompanying” literature. 


The Supreme Court emphasizes four principles of construction in 
Dotterweich, Walsh, Sullivan and Kordel. The first one is: “The canon 
in favor of strict construction [of criminal statutes] is not an inex- 
orable command to override common sense and evident statutory 
purpose.” **? The second emphasizes the importance of legislative his- 
tory as bearing on Congressional intent, and the importance of Con- 
gressional intent, so determined, in the construction of any provision 
of the Act. That other relevant provisions of the Act must be con- 
sidered in construing any section is the third principle. The fourth 
rule is that each section of the Act must be read in the context of the 
over-all purpose of the Act. 


The first principle is stated in Kordel thus: 


A criminal law is not to be read expansively to include what is not plainly 
embraced within the language of the statute (United States v. Resnick, 299 U. S. 
207; Kraus & Bros. v. United States, 327 U. S. 614, 621-622), since the purpose 
fairly to apprise men of the boundaries of the prohibited action would then be 
defeated. United States v. Sullivan, 332 U. S. 689, 693; Winters v. New York, 333 
U. S. 507. But there is no canon against using common sense in reading a criminal 
law, so that strained and technical constructions do not defeat its purpose by creating 
exceptions from or loopholes in it.™ (Italics supplied.) 


Certainly, the Cardiff interpretation of the factory-inspection au- 
thority creates a “loophole” in it. The loophole is so large that the 
authority practically disappears. If using “common sense” in reading 
a criminal law means to read it in such a way that it has some reason- 
able meaning, the government interpretation of the section is to be 
preferred to that of the court of appeals. 


The principle that Congressional intent should be determined 
from legislative history and that sections being construed should be 
construed in the light of that intent has been made thoroughly clear 
in these four cases. In U. S. v. Walsh, the Court reasons that the mere 
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fact a section was added to the 1938 Act covering a matter for which 
there was no provision in the 1906 Act indicates a legislative intent 
to effect some change: 

We find it impossible to say that the framers of the 1938 Act added sec. 
301 (h) for the useless purpose of achieving the same result as had been reached 
under the 1906 Act without such a provision.” 

The relevance of this to the problem presented in the Cardiff case is 
apparent. Unless Section 301 (f) is construed as applying to the initial 
refusal to permit inspection, there has been no practical change in this 
respect between the present Act and the original one. 


The third rule of construction finds expression in the concurring 
opinion of Justice Rutledge in Sullivan: 

The Act is long and complicated. Its numerous provisions treat the very 
different subjects of drugs, food and cosmetics alike in some respects, differently 
in others. The differences are as important as the similiarities and cannot be 
ignored. More is necessary for construction of the statute than looking merely to 
the terms of Sections 301 (k) and 502 (f).™ (Italics supplied.) 

It is worthy of note that both the majority and dissenting opinions also 
test the effect of 301 (k) on the other sections of the Act before arriving 
at their conclusions. Since there is a provision in the Act which cannot 
be enforced without factory inspection, this rule, that sections of the Act 
must be read in context with other relevant sections, may also have im- 
portant implications for the Cardiff problem. Section 402 (a) ** includes 
foods “deemed to be adulterated,” and foods that have been prepared, 
packed or held under insanitary conditions which may have led to their 
contamination. The statute does not require, it will be noted, that 
the foods actually be adulterated. 


Very probably, the reason for the enactment of this provision 
was to obviate certain evidentiary problems which would otherwise 
arise. It is sometimes impossible to present scientific evidence of filth 
even when it is known to be present. For example, in the manufac- 
ture of dairy products, both soluble and insoluble filth may be intro- 
duced into the food in the form of insects. The insoluble filth can be 
removed by modern methods of filtering, but the soluble filth cannot 


be so removed. 
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There actually is no scientific method by which the insect fat or oil could 
even be detected in the finished product since it had become amalgamated with 
the butter fat.” 

Whatever the reason for Section 402 (a) (4), the inescapable fact 
remains that it cannot be enforced without factory inspection. When 
Sections 704 and 301 (f) are looked at with this in mind, it becomes 
immediately apparent that if the Cardiff view is taken, Section 402 (a) (4) 
can only be enforced with respect to the manufacturers who are will- 
ing voluntarily to give permission to inspect. 

To construe the factory-inspection authority so as completely to 
vitiate 402 (a) (4) is not consistent with the principle that in con- 
struing a section, its effect on other sections should be borne in mind. 
The foregoing remarks apply with equal force to Sections 501 (a) (2) 
and 601 (c) ** which declare drugs and cosmetics adulterated under 
the same conditions that 402 (a) (4) applies to food. 


The last of the four guides to construction was first enunciated by 
the Supreme Court long before 1938 in the Antikamnia Chemical Com- 
pany case. Speaking of the 1906 Act, the Court there said: 

The purpose of the act is to secure the purity of foods and drugs and to 
inform purchasers of what they are buying. Its provisions are directed to that 
purpose and must be construed to effect it. ... 

The purpose of the law is the ever insistent consideration in its interpretation.” 
(Italics supplied.) 


In Dotterweich, the following expression of the same idea appears: 


The purposes of this legislation thus touch phases of the lives and health of 
people which in the circumstances of modern industrialism, are largely beyond 
self-protection. Regard for these purposes should infuse construction of the legis- 
lation if it is to be treated as a working instrument of government and not merely 
as a collection of English words.” (Italics supplied.) 


In deciding the Kordel case, the Court said that if they were to 
construe the Act in a manner favorable to the defendant: 


. the high purpose of the Act to protect consumers who under present con- 
ditions are largely unable to protect themselves in this field would then be 
easily defeated.” 
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former the words ‘‘drug or device’’ have Administrator v. Quaker Oats Company, 
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If Sections 704 and 301 (f) are read in the light of the aim of the 
Act seen as a whole, it is necessary to construe the factory inspection 
authority as being compulsory in nature, for if it is construed as not 
requiring the granting of permission in the first instance, it has prac- 
tically no use in protecting consumers and securing the purity of foods 
and drugs. 

Although these rules seem to be clear and well supported by au- 
thority, it is possible that they are no longer fully endorsed by the 
Supreme Court. There is a hint that this may be so in the Jam case 
where it is said that: 

. our problem is to construe what Congress has written. After all Congress 
expresses its purpose by words. It is for us to ascertain—neither to add nor 
to subtract, neither to delete nor to distort. 

On its face, however, this principle is not inconsistent with the 
four rules derived from the criminal cases. The statement last quoted 
is simply that the Court will not alter the statute. It is not that the 
Court will not look beyond the words themselves in order to ascertain 
their meaning. It does not appear, therefore, that any serious doubt 
as to the current vigor of the four principles is raised by the Jam 


decision. 


Conclusions 

Despite the decision of the court of appeals in the Cardiff case, 
there remains considerable doubt as to the nature of the factory-in- 
spection authority. 

It was the intent of Congress, insofar as it can be determined 
from the legislative history, to provide a penalty for the refusal to per- 
mit factory inspection, without any qualification as to whether or not 
at some prior time permission had been requested and granted. One 
court has held that Congress enacted provisions with that effect. In 
two other courts there is strong indication that the same view has been 
adopted. Up until the spring of 1950, there was good reason to be 
lieve that both government and private attorneys so construed the Act. 
The technique used by the Supreme Court in construing the statutory 
language in the criminal cases arising under the Act supports the view 
that 704 and 301 (f) should be construed as applying to Mr. Cardiff. 

Considering the indisputable importance of factory inspection to 
the enforcement of the Act, a final adjudication of the question is 
urgently needed. [The End] 





® Sixty-Two Cases of Jam v. U. 8., cited 
at footnote 32, at p. 596 of opinion. 
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HE POPULARITY of the Food and Drug Act of 1906 and its 

successor, the Federal Food, Drug, and Cosmetic Act of 1938, has 
often led to the general impression that the enactment of these statutes 
marked the beginning of food and drug control laws in the United 
States. It is interesting to note in this connection that in 1866, 40 years 
before the enactment of the 1906 Wiley Law, the attorney to the 
Metropolitan Board of Health, Mr. George Bliss, Jr., reported to the 
Board that sanitary laws were in existence in New York City as early 
as 1796." 

In the year in which Mr. Bliss made his report, the metropolitan 
board of health seized 1,152 “Bob” calves and some 181,000 pounds of 
unsound meat, fish and poultry. These seizures were made under 
existing health ordinances which authorized the condemnation of 
unsound foods. The 1866 Code contained a number of provisions which 
have their counterpart in or which are expressed in almost the same 
language as many of the federal, state and municipal laws that are 
in effect today. The following interesting food and drug laws were 
also part of the 1866 New York Code of Health Ordinances: 

Section 3. That no doctor, druggist or other person shall make, sell, put up, pre- 
pare or administer any prescription, decoction or medicine under any false, de- 
ceptive or fraudulent name, direction or pretence; nor shall any false or deceptive 
representation be made by any person to any other as to the kind, quality, purpose 
or effect of any such, or other drug, medicine, decoction, drink or other article 
offered or intended to be taken as food, drink or medicine; save that, for a good 
cause, and with a proper motive, the facts relative to any article aforesaid may 
be withheld from persons being under derangement or delusion, or in a feeble 
state of mind, the same being prudently and properly done for the benefit of such 
person. . . 





1 History of the Health Laws of the State 
of New York (Annual Report of the Metro- 
politan Board of Health, 1866). 
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The Author, Who Is Assistant Commissioner in Charge of En- 
vironmental Sanitation, Department of Health, City of New 
York, Points Out That Early New York Codes Contained Many 
) Provisions Which Gave Shape and Form to Later Federal Laws 


) Section 5. That no person shall make, offer, or have for sale, or keep at any 
place of sale, any “poisonous, unwholesome, deleterious or adulterated drugs, 
drink, medicines or food,” or in respect thereto omit any act or thing required, 
or do any act forbidden, by any law or health regulation of this State applicable 
in any part of this District. 


Section 40. That no meat, fish, birds or fowls, or vegetable, nor any milk, not 
being then healthy, fresh, sound, wholesome and safe for human food, nor any 
meat or fish that died by disease or accident, shall be brought within any city or 
village of said District, or offered or held for sale in any public or private 
market, as such food, anywhere in said District. 


Section 41, That no calf, pig or lamb, or the meat thereof, shall be brought, 
held or offered for sale, as such food, in said District, which at the date of its 
death (being a calf) was less than four weeks old; or (being a pig) was, when 
killed, not more than five weeks old; or (being a lamb) was, when killed, not 
more than eight weeks old. Nor shall any meagre, sickly or unwholesome fish, 
birds or fowls be bought, held, sold, or offered for sale, as such food, in said 
District. ... 


Section 45. That no cattle shall be driven in the generally built up portions of 
either of the cities of New York or Brooklyn, except between the hours of nine of 
the evening and one hour after sunrise of the next morning; nor shall more than 
twenty cattle, or more than one hundred hogs, or more than one hundred sheep 
be driven together; and they shall be driven in streets and avenues (leading 
towards their destination) where they will least endanger the lives of human 
beings. 

Section 52. That no meat, fish, vegetables, or milk or other liquid, shall 
knowingly be bought, sold, held, offered for sale, labelled (or any representation 
made in respect thereof) under false name or quality, or as being as what the same 
is not as respects wholesomeness, soundness or safety for food or drink. 





Section 53. That no cased, blown, plaited, raised, stuffed, putrid, impure, or 
unhealthy or unwholesome meat or fish, birds or fowl, shall be held, bought or 
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sold, or offered for sale for human food, or held or kept in any market, public 
or private, or any public place in said District. 


Section 131. That no person, being the manager or keeper of any saloon, 
boarding-house or lodging-house, or being employed as a clerk, servant or agent 
thereat, shall therein or thereat offer or have for food or drink, or to be eaten or 
drank, any poisonous, deleterious or unwholesome substance, nor allow anything 
to be done or to occur dangerous to life or prejudicial to health. 


The enactment and enforcement of these and many similar and 
expanded laws that followed, were essentially the substance which 
gave shape and form to the later federal laws. Some 22 years before the 
Copeland Act—which was the first federal law to include these prod- 
ucts—hair dyes, eye-brow colorings and other similar cosmetics were 
controlled in the New York City Sanitary Code. 

The present New York City Sanitary Code encompasses many 
regulatory matters in addition to food, drug and cosmetic control. 
Among them are the control of communicable diseases, and require 
ments for the registration of births and deaths, as well as other allied 
subjects directly affecting the life and health of the community. 

The New York City Sanitary Code was continued by the New 
York City Charter, which was adopted at a general election held 
November 3, 1936, and which became effective January 1, 1938.* Under 
Section 558b of the New York City Charter, the board of health * is 
authorized and empowered from time to time to add to and to alter, 
amend or repeal any part of the sanitary code. 

The board is given the further power to publish in the sanitary 
code additional provisions for the security of life and health within the 
city; to confer additional powers on the department and to provide 
for the enforcement of the sanitary code or any orders made by the 
commissioner or the board of health by such fines, penalties, forfeitures 
and imprisonment as may be prescribed in the sanitary code, or other- 
wise by law. As to the subject matter of the sanitary code, the board 
is given the broadest kind of authority. Section 556 of the charter 
declares that the department of health shall have jurisdiction to regu- 
late all matters affecting health in the city. The authorities, duties and 
powers of the department extend over the city and over the waters 
adjacent thereto within the jurisdiction of the city and within the 





2 Sec. 558a, New York City Charter. chairman, and four members, at least two 

’The ‘‘board of health’’ referred to of whom shall be doctors of medicine who 
here was established by Sec. 553a of the shall each have had not less than ten 
New York City Charter, which declares years’ experience in any or all of the fol- 
that there shall be in the department of lowing: clinical medicine, public health 
health a board of health to consist of the administration, or college or university 
commissioner of health, who shall be public-health teaching. 
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quarantine limits as established by law. In relation to the subject 
matter of the sanitary code, the legislature declares that the board of 
health may embrace in the sanitary code all matters and subjects to 
which the power and authority of the department extends, not limiting 
their application to the subject of health only. It is interesting to note 
that the only limitation that is placed on the power and authority of 
the board of health to enact sanitary-code laws is that such enactments 
and actions shall not be inconsistent with the constitution or laws of 
the state or with the Charter of the City of New York.‘ 

The board of health was also given the power, in its discretion, 
to grant, suspend or revoke permits for businesses or other matters in 
respect to any subject regulated by the department of health.® In cer- 
tain instances the board of health authorized suspension or revoca- 
tion of a permit by the commissioner of health. In such cases, his 
action is subject to review by the board of health upon appeal by the 
party aggrieved, under rules established by the board.° 


. Power of Entry 

Extraordinary powers have been given to the health department 

and its representatives: 
... to enter, without fee or hindrance, examine and inspect all vessels, premises, 
grounds, structures, buildings and every part thereof, and all underground 
passages of every sort in the city, for compliance with the provisions of law en- 
forced by the Department and its rules and regulations.’ 

The department and its officers are also authorized to make “plans, 
drawings and descriptions of such premises according to the regula- 
tions of the Department.” § 

The owner or his agent, or representative and the lessee or oc- 
cupant of any such premises or grounds, structures, buildings and 
every part thereof and all underground passages of every sort in the 
city, and every person having the care and management thereof must 
at all times when required by any such officers or employees, give them 
free access thereto and refusal so to do is triable by a city magistrate 
and punishable by not more than 30 days’ imprisonment or by fine of 
not more than $50, or both.® 

This unusual power of entry is authorized in the New York City 
Charter of 1938.7° It is interesting to note that practically the same 





*Sec. 558b, New York City Charter. ’ Sec. 566, New York City Charter. 
* Sec. 561, New York City Charter. ® Sec. 566, New York City Charter. 
® See. 561, New York City Charter. ” Sec. 566, New York City Charter. 


‘Sec. 566, New York City Charter. 
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authorization was contained in the Code of Health Ordinances adopted 
by the Metropolitan Board of Health in 1866." 


Authority Granted to Board of Health in 1866 


The unique power of the board of health and its representatives 
to enter any premises was assumed by the 1866 board of health under 
the authority granted it in order to stamp out then-prevalent devastating 
epidemics of “ship fever,” typhus fever, typhoid fever and cholera. 

So grave was the threat of ravage by disease at that time that the 
governor proclaimed a resolution of the board of health declaring 
the presence of “great and imminent peril to the public health.” ** It 
is noteworthy in this respect that Section 563 of the 1938 New York 
City Charter states that “in the presence of great and imminent peril 
to the public health” the board of health is empowered to do all things 
necessary for the public safety and health. It is a tribute to the re- 
markable wisdom of the serious and earnest legislators who fought 
for the public welfare in 1866, that their very words are still the basis 
for public-health legislation today. , 

Although cholera, typhoid and similar food-borne diseases are no 
longer a threat to the community, the authority to take such action 
as is necessary to control these or other health menaces completely 
remains with the board of health in the City of New York. 

It is to the credit of this board that it has not permitted by its 
action any abuse of its power and it is to the credit of the department of 
health and its officers that it likewise has not permitted by its actions 
any abuse of its exceptional powers in connection with this right of 
entry. 

The result has been that these unique and great powers still re- 
main with the board and department of health for their use at such 
time as great peril confronts the city. 


Food, Drug and Cosmetic Control Practices 
In carrying out the normal day-to-day operating business of the 
department of health in connection with food, drug and cosmetic 
control, the following basic principles embodied in the sanitary code 
are applied: 
(1) The permit system.—For businesses having an important re- 
lationship to the health of the community, the board or the commis- 





1 Sec. 22, Ch. 74, Laws of New York 122 Annual Report of the Metropolitan 
(February 26, 1866). Board of Health, 1866. 
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sioner of health issues permits upon compliance with the appropriate 
regulations of the sanitary code. Failure to have a permit makes the 
operator liable to prosecution for violation of the sanitary code. In the 
case of businesses outside the geographical jurisdiction of the health 
department, such as sources of milk supply in the country milk shed 
and shellfish supplies outside the city, approval is given to applicants 
meeting the sanitary-code requirements as a source of supply. Seventy- 
one different types of permits are issued pursuant to the New York 
City Sanitary Code, including the following food and drug groups: ** 
cattle slaughterhouses, wholesale food establishments, frozen dessert 
manufacturers and sellers, millk and milk products, poultry slaughter- 
houses, restaurants, retail food-processing establishments and shell- 
fish businesses. 

This grouping which at first glance appears to be small, is actually 
of great scope and magnitude when it is realized that more than 37,000 
such permits are issued by the department of health each year in the 
City of New York. 

(2) Self-inspection——The sections and regulations of the sanitary 
code are malum prohibitum statutes. Thus, men of good intentions who 
are unfamiliar with the complicated sanitary-code requirements may 
unwittingly find themselves violators and subject to fine or imprison- 
ment, or both, upon conviction by a court. In order to eliminate any 
charge of unfairness, in order to avoid punishment of the well-in- 
tentioned or the excusably ignorant, and in order to secure sincere 
and continuing compliance with sanitary-code requirements—and 
principles of sanitation upon which they are predicated—the Board 
of Health has made self-inspection of all food establishments manda- 
tory..* Under this unique system, every retail and wholesale food 
establishment operator must himself be, or have in his employ or 
engage the services of, a qualified person who will make sanitary and 
food inspections of the establishment. Inspections are required to be 
made at not less than monthly intervals, and findings of the self-in- 
spector must be recorded on forms approved by the department of 
health and kept on file at the premises for a period of at least one 
year. These inspection reports are required to be open to inspection 
by representatives of the department of health at all times. 

The self-inspector inspects the establishment, records the viola- 
tions and it is then incumbent upon the dealer to remove the viola- 





18 Sec. 191, New York City Sanitary Code. 4 Sec. 148, Regulation 36, and Sec. 149, 
Regulation 40, New York City Sanitary 
Code. 
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tions within a reasonable time. Under normal procedure, this section 
serves to educate the food dealer as to the requirements of the sanitary 
code, and thus makes him less vulnerable to prosecution, with the 
penalty of fine or imprisonment upon conviction. 


The health department's role in this program is to supervise the 
self-policing by industry. If a food-plant operator fails to have self- 
inspection made, when a self-inspector fails to record all the violations 
or if the dealer fails to remove the violations that are reported, the 
health department by its spot checks becomes familiar with the difficulty 
and takes steps to make certain that the proper procedure is carried 
out. The obligation to perform self-inspection does not relieve the 
operator of the food establishment from complying with all sanitary- 
code regulations. 

Another great advantage of this system is that the industry 
operator no longer finds himself in the position of being fearful that 
an inspector will make a surprise visit to his premises, list a great 
many violations with which the operator is unfamiliar and subject the 
operator to punitive action ranging from the filing of an inspection 
report to an order to discontinue business. In practice this procedure 
has worked out very effectively, with the result that self-inspectors 
find many more violations than are ordinarily recorded by the official 
inspector. By far the greatest advantage of the entire system is that 
there finally evolves in its operation a program of preventing violations. 


(3) Condemnation of unfit and unwholesome food and drugs.—Broad 
power is given to the health department to seize and condemn or 
embargo any food or drugs which are found by the inspector to be 
unfit for human use or in a condition or of a kind, weight or quality 
forbidden by the provisions of the sanitary code or in a condition 
where, in the opinion of the inspector, there is probable cause to be- 
lieve that the article is adulterated or misbranded.”® It is interesting 
to note that unlike the Federal Food, Drug, and Cosmetic Act, the New 
York City Sanitary Code contains no prohibition against multiple 
seizures. This broad power is necessary if the health department is to 
function effectively in removing from the market without delay sub- 
stances that are dangerous to health. 


(4) Jnspection—At the present time the sanitary code of the City 
of New York contains more than 850 sections and regulations relating 





1% Secs. 135, 137, New York City Sanitary 
Code. 
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to food, drugs and cosmetics, and establishments selling or handling 
these commodities. This includes chemical and bacteriological stand- 
ards for milk and milk products, meats, shellfish, candy and a large 
variety of other foods. The code contains many provisions in relation 
to the labeling of foods, drugs and cosmetics, along with standards 
prescribed to prevent the adulteration and misbranding of these com- 
modities. A staff of some 350 health inspectors is employed to enforce 
these sanitary-code provisions. Where there is continued or wilful 
violation of the law, prosecution results and, occasionally, permits are 


revoked. 


(5) Prevention of violations.—The entire operating program of the 
food, drug and cosmetic control branch of the health department is 
focused on preventive measures. To this end, free instruction is given 
to groups and individuals in industry as to the sanitary-code regula- 
tions, and the methods and means for complying therewith. This in- 
struction is integrated on a high level with the technological processes 
that are carried out within the industry. Experts are available without 
charge in the health department for reviewing the blueprints and 
specifications of food-handling establishments, to secure maximum 
sanitary efficiency at lowest operating costs. 

Similar facilities are available in connection with design and con- 
struction of equipment. Equipment manufacturers anywhere in the 
country, and purchasers of such equipment, are welcome at any time 
to use the services of experts provided without cost by the health 
department in developing the most sanitary design and construction 
of equipment. Where an equipment manufacturer is desirous of having 
the health department representative visit his plant in order to assist 
in the design of food-handling or ancillary equipment, a charge of $50 
a day, plus transportation, is made if the equipment factory is outside 
of the City of New York."® 


(6) Avoidance of trade barriers and unnecessary restrictions.—It is 
a characteristically common failing among local regulatory agencies 
for each to feel that its local problems and circumstances are unique. 
Therefore, local sanitary food- and drug-control laws often become 
barriers to free commercial intercourse. Occasionally, the need for 
special treatment of problems arises in the City of New York and, in 
those instances, the board of health has taken cognizance of these 





% Resolution of the Board of Health, 
adopted September 9, 1947. 
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special local needs, and has adopted regulations and laws which are 
quite different and sometimes far advanced over those adopted by 
other communities. At the same time, the board of health and the 
department of health are particularly sensitive to the problem of 
avoiding undesirable and unnecessary trade barriers, and wherever 
plans can be worked out satisfactorily, the Board of Health has au- 
thorized the acceptance of other equivalent inspection systems. This 
is so in the case of cream, for example, which may be brought into 
New York City under permit by the health department if it meets the 
New York City standards and if the inspection agency which certifies 
compliance with these standards is approved for that purpose by the 
board of health.*’ 


(7) Changes in the law and health department procedures to meet new 
health or industry situations —One of the major operating principles in 
food- and drug-control law and enforcement procedure is the readiness 
with which the board of health and the department of health under- 
take to review its laws or enforcement procedures to meet on the one 
hand either the health needs of the community or on the other the 
technological advances in industry. The board of health meets once 
a month and spends the greater portion of its meeting time in revising 
its sanitary code to meet new demands. Although there is no legal 
requirement for it, the board generally invites all interested parties to 
submit comments or suggestions concerning the proposed legislation. 
Whenever a general subject of widespread interest is proposed to be 
changed, public hearings are often held. These changes, of course, are 
not made hurriedly but, rather, only after careful deliberation and 
assuredness that the loosening-up of the regulations or enforcement 
procedures will not in any way affect the food- and drug-control pro- 
gram of the department. Changes are made frequently, however, and 
often unnecessary requirements are eliminated. Thus, the sanitary 
code is in a constant state of change and, in referring to any section or 
regulation in it, it is essential to make certain that the latest version 
of the section and regulation in question is obtained. 


Experts Comprise New York City Board of Health 


The extraordinary ability of the New York City Board of Health 
to complete vast amounts of legislative matters in a very short time, 
with but an occasional reversal by the courts, has often given rise to 





1T Regulation 2 relating to Sec. 156, New 
York City Sanitary Code. 
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expressions of surprise. One of the major reasons for this ability to get 
legislative problems solved correctly and quickly is that the members 
of the board of health have always been uniquely equipped for their 
positions. At the present time the chairman of the board of health is 
Dr. John F. Mahoney, who is also the commissioner of health. Dr. 
Mahoney has had a long, notable career in public health and is well 
known for his work in connection with the use of penicillin for the 
treatment of syphilis. The board of health also includes Dr. Haven 
Emerson, Judge Robert McCurdy Marsh, Dr. Harry S. Mustard and 


Dr. Thomas M. Rivers. 


Dr. Emerson was a former health commissioner of the City of 
New York and is Professor Emeritus of Public Health Administra- 
tion, Columbia University. Judge Marsh is a prominent attorney and a 
former supreme court justice of New York. Dr. Mustard is a former 
Commissioner of Health of the City of New York and was the Director 
of the School of Public Health of Columbia University. Dr. Rivers is 
the Director of the Hospital of Rockefeller Institute and an authority 
on virus diseases. The board of health has the expert guidance of its 
counsel, Mr. Harry Hollander who has had wide experience in public- 
health and municipal-law administration. The members of past boards 
of health have been equally prominent in the various fields of public 
health. 


These experts, wit> vears of extensive experience in day-to-day 
public health practice, able to give the legislative matters with 


which they are concerned the wise, philosophical consideration which 
forms the basis of this important social legislation. It is this wisdom 
and experience also which accounts for the facility with which needed 
legislative changes are promptly made in the sanitary code. 


[The End] 


@ GOOD-FAITH PRICING AND FAIR TRADE BILLS @ 


The good-faith pricing bill, S. 719, approved by the House Judiciary 
Committee (House Report No. 2438, Eighty-second Congress, Second 
Session), was not acted upon by the House before the Congress ad- 
journed sine die on July 7. The fair trade bill, H. R. 5767, passed by 
both houses, was sent to the President, who signed the bill on July 14 


Unless the President calls a special session, Congress will not meet 
until the opening of the Eighty-third Congress next January.—CCH 
TRADE REGULATION Reports, No. 244 (Extra Edition), July 11, 1952. 





Report on 1951 Progress 








in Product Liability Law 


pie AGAIN we are indebted to our distinguished chairman, 
Charles Wesley Dunn, for another interesting and helpful two- 
day program prepared by him for this Seventh Annual Meeting of the 
Food, Drug, and Cosmetic Law and Anti-Trust Law Sections of the 
New York State Bar Association. I am sure that I express the feeling 
of all of us—that we greatly appreciate and thank Mr. Dunn for mak- 
ing it possible again for us to have the benefit of these two outstanding 
programs. Each year it does not seem possible that he will be able to 
present programs which are as outstanding and as profitable as in pre- 
vious years, but he does it. 


The purpose of this annual review and its publication in our 
greatly improved and, to me, indispensable publication—Tue Foop 
Druc Cosmetic LAw JOURNAL—is to give lawyers and their principals 
a ready tool and quick reference for use in the investigation, preparation 
and defense of actual and potential lawsuits in this important field of 
the law. 


During the past year the trends have been about the same as pre- 
vious years, on the whole. There have been no important or unusual 
cases in this field during the past year. 


There were approximately the same number of reported cases in 
1951 as in 1949 and in 1950, indicating that perhaps the annual volume 
of product liability litigation has settled down. The number of re- 
ported cases involving the doctrines of res ipsa loquitur and implied 
warranty was about the same as in 1950. 


I wish to call attention to the following annotations and law re- 


view article: 








This Report Was Made at the Annual Meeting of the Food, Drug and Cos- 
metic Law Section, New York State Bar Association, on January 23, 1952 
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ly 
- Inc., Minneapolis, Minnesota 
e 
. 
12 A.L.R. (2d) 524—“‘What Amounts to ‘Sale by Sample’ as Re- 
q gards Warranties.” 
y 
‘ 20 A.L.R. (2d) 304—“Admissibility of Evidence that Defendant 
' in Negligence Action Has Paid Third Persons on Claims Arising from 
the Same Transaction or Incident as Plaintiff’s Claim.” 
. 24 Southern California Law Review 221-237 (April, 1951)—‘Al- 
x lergy of the Plaintiff as a Defense in Actions Based upon Breach of 
' Implied Warranty of Quality.” 
: The warranty sections (Article 2) of the Uniform Commercial 
Code have again been revised and now appear to be in satisfactory and 
acceptable form. We are all greatly indebted to Mr. Frank T. Dierson 
of New York City for his effective leadership in obtaining these re- 
| visions, and every lawyer whose clients’ activities may be involved in 
or governed by these important warranty provisions of the Uniform 
Commercial Code should become familiar with them. 
During 1951 there appeared two publications which should be of 
. interest to lawyers practicing in this important field of the law: 
(1) Products Liability and the Food Consumer, by Reed Dickerson, 
published by Little, Brown and Company, of Boston. This is an ex- 
tremely well-written, scholarly and, above all, useful book and pro- 


vides an exhaustive analysis and review of authorities relating to the 
liabilities of restaurateurs, manufacturers, wholesalers and retailers 
in cases affecting the consumer. 


I recommend this book as a “must,” without reservation, to all 
lawyers and principals who are or may be involved in this type of 


lawsuit or claim. Mr. Dickerson is a very able young lawyer, now a 
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member of the legal department of the Air Force and was formerly one 
of the chief attorneys in the Office of Price Administration. 


It is very easy to find one’s way around in this book because it is 
so well-planned, well-documented, and unusually well-edited and well- 
indexed. Professor Williston of Harvard Law School has reviewed 
it most favorably, and the book appeals to me because Mr. Dickerson 
has, as one reviewer said, given the legal profession two books in 
one, “one for the practicing lawyer and one for the student.” 


(2) An excellent piece of research in the field of products liability 
was published by the American Management Association, New York 
City. This was a survey of some 400 companies in a number of indus 
tries, asked to answer questionnaires relating to such subjects among 
others: carrying of liability insurance; public relations as affected 
by products liability cases; company policies regarding investigating, 
defending and settling products liability cases; and others. 

A summary of this research is now available, and the full text of 


the research report will soon be published and available upon one’s 
writing to the American Management Association, New York City. 

Each year brings increased value from the claims index being 
built up in Mr. Dunn’s office and administered by Mr. Dierson. The 
effectiveness and usefulness of this index will be enlarged by the co 
operative furnishing of all available information regarding claims, 
suits, clients, their lawyers and doctors. 

The following is a detailed list of the cases reported since last 


year’s meeting: 


Foreign-Substance Beverage Cases 
Underhill, et al. v. Anciaux, CCH Foop Druc Cosmetic Law Ri 
PORTS § 22,240, 226 Pac. (2d) 794 ( Nev., 1950). 
Coca-Cola Bottling Company of Forth Worth v. Tannehill, CCH 
Foop Druc CosMETIc Law Reports § 22,246, 235 S. W. (2d) 224 (1950). 
Ramsey v. Natchez Coca-Cola Bottling Company, CCH Foop Dru 


Cosmetic Law Reports § 22,247, decided April 9, 1951 (Miss.). 


Mayerhefar v. Louisiana Coca-Cola Bottling Company, Ltd., et all, 
CCH Foop DruG Cosmetic LAw Reports § 22,250, 52 So. (2d) 866 


(La.). 
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Moss v. Coca-Cola Bottling Company of Chico, CCH Foon Druc 
Cosmetic Law Reports § 22,251, 229 Pac. (2d) 802 (Calif.). 

Valente v. Salvato, CCH Foop DruGc Cosmetic Law Reports 
§] 22,258, decided September 12, 1951 (New York City). 

Day v. Hammond Coca-Cola Bottling Company, CCH Foop Druc 
Cosmetic Law Reports § 22,260, 53 So. (2d) 447 (La.). 

Van Hoy v. Oklahoma Coca-Cola Bottling Company, CCH Toop 
DruGc Cosmetic Law Reports § 22,261, decided September 25, 1951 
( Okla. ). 

Williams v. Paducah Coca-Cola Bottling Company, Inc., CCH Foop 
DruG Cosmetic Law Reports § 22,249, 98 N. E. (2d) 164 (IIL). 

Willis v. Safeway Stores, 105 N. Y. S. (2d) 9 (N. Y.). 

Oklahoma Coca-Cola Bottling Company v. Newton, CCH Foop Druc 
Cosmetic Law Reports § 22,264, decided November 19, 1951 (Okla.). 

Sweeney, et al. v. Cain, CCH Foop Druc Cosmetic Law Reports 
§ 22.265, decided November 7, 1951 (Tex.). 

Lawson v. Hudepohl Brewing Company, CCH Foop Druc CosMeErti 
LAW Ry PORTS q 22,263, decided ( \ctober 19, 1951 ( ( hio). 

LeBlanc v. Louisiana Coca-Cola Bottling Company, CCH Foop Druc 
Cosmetic Law Reports § 22,269, decided November 12, 1951 (La.). 


Foreign-Substance and Contaminated Food Cases 

Poteraske v. Illinois Meat Company, CCH Foop DruGc CosMmetIc 
Law Reports § 22,248, 97 N. E. (2d) 475, 342 Ill. App. 555. 

Yeo v. Pig’n Whistle Sandwich Shop, 62 S. E. (2d) 668 (Ga.). 

Russell v. First National Stores, CCH Foop Druc Cosmetic Law 
Reports § 22,245, 79 Atl. (2d) 573 (N. H.). 

Bowman Biscuit Company v. Hines, CCH Foop Druc Cosmetic Law 
Reports § 22,280, 240 S. W. (2d) 467 (Tex.). 

Wood v. Waldorf System, 83 Atl. (2d) 90 (R. 1.). 

Hughes Provision Company, et al. v. LaMear Poultry and Egg Com- 
pany, Inc., 242 S. W. (2d) 285 (Mo.). 

Viero v. Balsomo, 101 N. E. (2d) 371 (Mass.). 

Scunziano v. Fugone, decided May 17, 1951 (N. Y.). 

Gray v. Morgan & Lindsey, Inc., CCH Foop DruG Cosmetic LAw 
REPORTS § 22,267, decided November 30, 1951 (La.). 
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Explosion of Bottled Beverages 


Cummerford v. Pepsi-Cola Company, et al., CCH Foop Druc Cos- 
METIC Law Reports { 22,243, decided February 13, 1951 (N. Y.). 

McNitt v. Benner, CCH Foop DrucGc Cosmetic Law REporRTs 
¥ 22,255, decided November 16, 1950 ( Pa.). 

Hoerske v. Hill Stores, Inc., et al.,. CCH Foop Druc Cosmetic Law 
Reports {[ 22,256, 51 So. (2d) 645 (La.). 

Zentz v. Coca-Cola Bottling Company of Fresno, CCH Foop Drvuc 
Cosmetic Law Reports { 22,259, 232 Pac. (2d) 507 (Calif.). 

Coca-Cola Bottling Company of Helena v. Mattice, CCH Foop Druc 
CosMEtic Law Reports § 22,266, decided October 22, 1951 (Ark.). 

Levy v. Kidde Manufacturing Company, 80 Atl. (2d) 629, 13 N. J. 
Super. 439. 

Billington v. Pepsi-Cola Bottling Company of Schenectady, 106 
N. Y. S. (2d) 129 (N. Y.). 

Mahoney v. Shaker Square Beverages, Inc., CCH Foop DrucG Cos- 
METIC Law Reports { 22,270, decided November 29, 1951 (Ohio). 

Injury from Popping Bottle Cap.— Hamson v. Standard Grocery 
Company, decided December 5, 1951 ( Mass.). 

Prescription Drug Causing Death—Whechsler, et al. v. Hoffman- 
LaRoche, Inc., decided September 1, 1950 (N. Y.). 

Injury from Defective Carton.—Robey v. Richmond Coca-Cola Bot- 
tling Works, Inc., CCH Foop DruG Cosmetic Law Reports § 22,254, 64 
S. E. (2d) 723 (Va.). 

Injury from Beauty Treatment.—Cross v. Kelly, 236 S. W. (2d) 
930, 314 Ky. 670. 

Dermatitis Caused by Using Permanent Wave Preparations.—Ben 
nett v. Pilot Products Company, Inc., CCH Foop Druc Cosmetic Law 
Reports § 22,262, decided September 18, 1951. 

Hair Dye Allegedly Containing Poisonous Ingredient — Retailer's 
Cross-Claim Against Jobber—Brown v. Godefrey Manufacturing Com- 
pany, et al., CCH Foop Druc Cosmetic LAw Reports § 22,252, decided 
March, 1951 (N. Y.). 

Disclosure of Poisonous or Inherent Ingredient in Hair Dye Prod- 
uct Required by Deposition.—Pierson v. Roux Laboratories, Inc., CCH 
Foop Druc CosMETic Law REPorTs { 22,242, decided February 20, 1951 
(N. Y.). 
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Injury or Death from Salt Substitute. — Davis, et al. v. Radford, 
CCH Foop Druc Cosmetic Law Reports § 22,244, Spring Term, 1951 
(N. C.) ; Whiteley v. Webb’s City, Inc., CCH Foop Druc Cosmetic Law 
REPorts § 22,268, decided December 21, 1951 (Fla.). 


High Standards of Public Service in FDA— 
Competence, Fairness and Honor 


The Nation has been shocked during recent months by disclosures 
of instances of breach of public trust by officials of certain federal 
agencies. The fact that no such disclosures have been found or even 
suggested among officials and other personnel of the United States 
Food and Drug Administration again confirms high regard for and 
confidence in the United States Food and Drug Administration, its 
executives, and its field officials and personnel. We lawyers who deal 
with these officials frequently should come forward and commend 
them for their maintenance of high standards of public trust. It is not 
a case of “sweetness and light”; it is a recognition of competent, fair 
and honorable public service. 








DEFENSE PRODUCTION ACT—ANTITRUST EXEMPTIONS 


The termination date of Section 708 (antitrust exemptions) of the 
Defense Production Act of 1950, as amended, has been extended to 
June 30, 1953, except that no voluntary program or agreement for the 
control of credit shall be approved or carried out under the section 
after June 30, 1952. In general, Section 708 provides for the approval 
of arrangements between industry members for the better employment 
of their resources and production in the defense effort, with an accom- 
panying exemption from the antitrust laws and the Federal Trade 
Commission Act. 


The Defense Production Act Amendments of 1952, which extended 
the above termination date, also contain amendments to Section 402 
(price and wage stabilization) concerning state antitrust laws and state 
laws fixing minimum sales prices, other than state fair trade laws.— 
CCH Trapve Recutation Reports, No. 244, July 3, 1952. 














Judicial, Administrative 


and Legislative Developments 


\ 











Significant Comments—- 


Whether Food Is Unfit for Human Consumption Is Immaterial; 
Absence of Standard of Quality Does Not Affect 
Right of Condemnation 


The government brought libel proceedings against cases of blended 
fruit juice. It was alleged that the food was adulterated within the 
meaning of Section 402 (a) (3) of the Federal Food, Drug, and Cos 
metic Act (21 USC Section 342 (a) (3)) in that it consisted in whole or 
in part of decomposed fruit material. The trial, had with a jury, ter- 
minated in judgments of condemnation. To support the charge of de- 
composition the government relied upon mold-count tests. The sub- 
stantive questions presented on appeal taken by the claimant were 
twofold: first, whether under a proper construction of Section 402 (a) (3) 
it is incumbent on the government to show not only that the food con- 
tained a decomposed substance but, in addition, that the food was 
unfit for human consumption; second, whether the absence of an ad- 
ministrative standard of quality with respect to such food precluded 
the enforcement of Section 402 (a) (3). The appellate court answered 
both questions in the negative. The appellate court also rejected the 
appellant’s claims of procedural error at the trial, discussed below. 
The judgments of condemnation were affirmed (PBruce’s Juices, Inc., 
Claimant-A ppellant v. U. S., Appellee, CCH Foon DruGc Cosmetic Law 
Reports § 7226 (CA-5, March 4, 1952)). 

As to the first question, the government contended that since the 
libel charged, without more, that the food is adulterated in that it con- 
sisted in whole or in part of a decomposed substance, it was not nec- 
essary also to prove that the article was unfit for human consumption. 
The pertinent provision, Section 402 (a) (3), states that a food is 
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deemed to be adulterated if it consists in whole or in part of any filthy, 
putrid, or decomposed substance, or if it is otherwise unfit for food. 
The claimant contended that the alternative clause modifies the pre- 
ceding phrase. The question of construction thus presented is not 
novel, and other courts which have considered the question have con- 
sistently held that the phrase “or if it is otherwise unfit for food” does 
not qualify the preceding language in the clause; hence it was not nec- 
essary for the government to show that the food is unfit for human 
consumption if the libel does not so charge. In the instant case, the 
court followed such determinations and cited the supporting cases. 
As to the second question, the claimant contended that the Fed- 
eral Security Administrator was obliged to fix a standard of quality 
for the product, permitting a specified mold count. The claimant 
thereby invoked the provisions of Section 401 of the Act (21 USC 
Section 341) authorizing the Administrator to promulgate definitions 
and standards of identity, standards of quality, and fill of container for 
foods. The court here said that Section 401 has no relation to, or 
connection with, the provisions defining adulteration, and pointed to 
those provisions of the Act which define misbranding in terms of non- 
compliance with the requirements of an administrative standard of 
quality (21 USC Section 343 (h)). In thus holding, the court referred 
to its prior decision in U. S. v. 36 Drums Pop’n Oil. This court there 
held that it was not the intention of Congress to exempt foods from 
the provisions defining economic adulteration because a standard of 
identity had not been promulgated for the particular food, since Sec 
ton 401 of the Act does not require the Administrator to promulgate 
standards of identity for foods under any and all conditions, but that 
the issuance of such standards involve the exercise of administrative 
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discretion and selectivity of foods. The court went on to say, in effect, 
that the absence of a standard was not intended to render inoperative 
the provisions of the Act which define economic adulteration. While, 
as it can be seen, the Pop’n Oil case dealt with the effect of the absence 
of a standard of identity, and the instant case was concerned with the 
absence of a standard of quality, and although each case dealt with 
different classes of adulteration as defined by the Act, nevertheless, 
the decision in each case proceeded upon the same principle. It cannot 
be said that the standard-making provisions authorize the exemption 
of foods from any of the provisions defining adulteration ; on the con- 
trary, under a proper interpretation, a food is subject to the provisions 
defining adulteration whether or not a standard has been promulgated 
for the food. 


Mold-Count Test Admissible in Evidence; Organoleptic Testing 
by Jury; Refusal to Direct Verdict 


In the Bruce’s Juices case, above, the appellate court held that the 
refusal of the trial court to direct a verdict for the claimant was not 
error, since the record contains not only some evidence, but enough 
evidence, if believed, to support the verdict. The court also rejected 
claimant’s contention that the trial court, by admitting the govern- 
ment’s evidence as to the test for decomposed matter—by mold count 
—forced the claimant to accept such test. The court said that such 
matters go to the weight of the evidence, and not to admissibility, 
that is, both the government’s evidence and the claimant’s evidence as 
to the presence of decomposition in the food presented a question of 
fact for determination by the jury. Last, the court ruled that the trial 
court did not err in refusing the claimaint’s request to permit the jury 
to test organoleptically samples of the seized goods. The appellate 
court said that whether the articles were decomposed as charged was 
not cognizable by the senses and, therefore, the test proposed was un- 
suitable. 


Processed Food Subject to Seizure and Condemnation; Lack 
of Standard Again Held Immaterial in Adulteration Action 


The government brought a libel proceeding against cans of frozen 
strawberries. It alleged that an article of food consisting of a num- 
ber of flats of strawberries were shipped in interstate commerce; that 
the article was adulterated in interstate commerce within the meaning 
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of Section 402 (a) (3) of the Federal Food, Drug, and Cosmetic Act 
(21 USC Section 342 (a) (3)), in that moldy and rotten berries were 
present in the article; and that the article is now frozen and pack- 
aged in 30-pound cans with added sugar. 


As indicated by the charge, after interstate shipment was made, 
the berries were sorted, washed, mixed with sugar, processed for 
freezing and frozen. The claimant denied that the frozen strawberries 
were adulterated, and moved to dismiss the libel for lack of jurisdic- 
tion, that is, that the frozen product was not intended for interstate 
shipment and had not been shipped in interstate commerce when seiz- 
ure was made. 


The trial court granted claimant’s motion for dismissal. The 
court took the view that jurisdiction over the processed product would 
not arise until the product had been introduced into, or held in, or held 
for, sale after shipment in interstate commerce, thereby invoking the 
language of the seizure provisions, namely, Section 304 of the Federal 
Food, Drug, and Cosmetic Act (21 USC Section 334). The trial court 
further held that even if the fresh strawberries were adulterated when 
shipped in interstate commerce, the berries were not in violation of the 
Act, inasmuch as the standard-making provisions (21 USC Section 
341) do not authorize the promulgation of standards for fresh fruits 
and vegetables. Apparently, the trial court here took the view that 
the provisions of the Act defining adulteration were affected by the 
standard-making authority. Upon appeal taken by the government, 
the judgment was reversed and the case remanded with instructions to 
hear the libel on its merits (U. S., Appellant v. Allbrook Freezing & Cold 
Storage, Inc., Appellee, etc. CCH Foop Druc Cosmetic Law REPporRTs 
{ 7227, March 4, 1952 (CA-5). The appellate court said that the fresh 
berries did not become a different product after processing so as to 
relieve them from the seizure and condemnation provisions of the Act 
unless and until the processed berries move in interstate commerce. 
The court reasoned that if adulterated constituents could be seized 
only when in their unprocessed form, the enforcement of the Act 
would be easily defeated. In thus holding, the court adopted the teach- 
ings of other court decisions, cited in the opinion, that if an article 
is within the statutory definition of an adulterated food, the intended 
use to which the article is to be put after interstate shipment is im- 
material to the question of the right to obtain condemnation, including 
the intent and purpose that such food is to be used in the manufacture 
of another article of food or is not to be consumed in the form in which 
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it was shipped originally. The court seems to take the view that 
seizure and condemnation of a finished food may be had if it is com- 
prised, in part, of an adulterated component which was shipped in in- 
terstate commerce, and it need not be shown that the finished food 
itself entered into the channels of interstate commerce. On its face, 
the provisions of the Act would appear to support that view. Thus, 
“food” is defined, among other definitions, as articles used for compo- 
nents of finished foods; the seizure provisions state that an adulterated 
or misbranded food is subject to seizure at any time after shipment and 
is silent with respect to the purpose or intent of shipping such foods. 


The appellate court further held that the lack of authority to pro- 
mulgate standards for fresh fruits and vegetables was not material to 
the charge of adulteration since the standard-making provisions per- 
tain only to the misbranding provisions, and referred to its decision 


in the Bruce’s Juices case, commented on above. 


Sale and Delivery of Misbranded Drug Within Same State 
Held Subject to Act 


The government filed an application for an order calling upon the 
defendant to show cause why he should not be held in criminal con- 
tempt. The government charged the defendant with having violated 
the terms of an injunction enjoining him from introducing and deliver 
ing for introduction into interstate commerce a misbranded drug, 
prohibited by the provisions of Section 301 (a) of the Federal Food 
Drug, and Cosmetic Act (21 USC Section 331 (a)). 

Before the injunction was obtained, the defendant, a resident of 
Oklahoma, engaged runners or drummers who went into other states 
to solicit orders for the drug. In its application for a rule to show 
cause, the government alleged that since the issuance of the injunction 
the defendant had changed his operations, that is, the defendant had 
sold and delivered his drug—admittedly misbranded—to persons, who 
came to his place of business in Oklahoma, with the knowledge that 
such persons resided in states other than Oklahoma, and intended to 
and would return to their respective residences with the articles of 
drug. The government also alleged that the defendant solicited such 
customers to return to his place of business at later times to purchase 
more of the product, with the knowledge that the articles would be 


taken out of the State of Oklahoma. 
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The district court, after a hearing upon the sufficiency of the alle- 
gations of the application, without taking proof, denied the request 
for the issuance of a citation, and dismissed the application. The 
court held that the allegations did not show that the defendant had 
committed violations of the Act, in that the transactions complained 
of were not in interstate commerce since the defendant did not solicit 
orders in states other than Oklahoma, and did not ship or aid in the 
shipment of his drug to other states. The court also held that it was 
immaterial whether the purchasers were residents of other states and 
intended to return to their homes with the articles of drug purchased 
by them from the defendant (U. S. v. Tom G. Sanders, CCH Foop Druc 
Cosmetic LAW Reports § 7216 (DC Okla.) ). 


Upon appeal from the judgment below, the appellate court re- 
versed and remanded. The appellate court held that the allegations 
made by the government sufficiently charged violation of the provi- 
sions of Section 301 (a) of the Act and of the terms of the injunction. 
The court said that the activities of the defendant, according to the 
allegations, were in interstate commerce, and that by such activities 
the defendant engaged in delivering misbranded articles of drug for 
introduction into interstate commerce (U. S., Appellant v. Tom G 
Sanders, Appellee, CCH Foop Druc Cosmetic Law Reports § 7229 
(CA-10, May 7, 1952)). The court relied upon the authority of Dahnke- 
Walker v. Bondurant, 257 U. S. 282, and other cases cited in its opinion, 
which held that where one purchases goods in one state for trans- 
portation to another state, the interstate transaction includes the 
purchase as well as the transportation. The district court attempted 
to distinguish such decisions from the situation in the present case in 
that in the cited cases the goods were delivered by the vendor to a 
common carrier for transportation to another state, whereas the gov 
ernment here alleged that the vendor delivered the goods to the pur 
chaser in Oklahoma. The appellate court, however, held that this was 
not material. 

The district court took the view that since the alleged activities 
of the defendant were intrastate, such activities were not within the 
jurisdiction of the Federal Food, Drug, and Cosmetic Act. The ap 
pellate court held, however, that in order to state an offense under the 
provisions of Section 301 (a), it is not necessary to allege facts show- 
ing that the accused was engaged in interstate commerce with respect 
to a misbranded drug, since it is sufficient that the defendant deliver 


such misbranded drug for introduction into interstate commerce. The 
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court pointed out that Section 301 (a) of the Act prohibits the delivery 
for introduction into interstate commerce, as well as the introduction 
into interstate commerce of proscribed articles. The obvious purpose 
of these provisions is not only to prevent the transportation of such 
articles, but to stop the delivery as an initial step to transportation. 
The proscription against such delivery would appear to be within the 
well-recognized principle that Congress has the power by appropriate 
legislation to regulate intrastate activities when such activities sub- 
stantially effect the regulation of interstate commerce. See, for ex- 
ample, U. S. v. Darby, 312 U. S. 100. 


Dismissal of Criminal Contempt Proceeding Held Appealable 


In the Sanders case, the appellate court held, also, that the appli- 
cation to show cause why the defendant should not be prosecuted for 
criminal contempt is equivalent to an information charging criminal 
contempt, and that an order dismissing a criminal contempt proceeding 
is appealable under the Criminal Appeals Act. The appellate court 
said that the district court merely passed upon the sufficiency of the 
allegations to state an offense, if found true. 


New Fruit-Spread Regulations—Definitions and Standards 
of Identity 


A final order has been promulgated which amends the definitions 
and standards of identity for fruit preserves, fruit jellies and fruit but- 
ters (CCH Foop Druc Cosmetic Law Reports § 2225-2235, 17 F. R. 
2596, and following, March 26, 1952). The final order rearranges the 
existing sections of the regulations and amends the definitions as fol- 
lows: 

With respect to all of these fruit spreads, the present regulations 
state that corn sirup may be used in combination with other desig- 
nated saccharine ingredients, provided that the weight of the corn 
sirup solids is not less than one tenth of the weight of the solids of 
the combination of saccharine ingredients. For preserves, jams, and 
fruit jellies, the present regulations fix the maximum quantity of corn- 
sirup solids as one half of the solids of the combination, and for fruit 
butter the present regulations provide that corn sirup may be used as 
the sole saccharine ingredient or in combination with other saccharine 
ingredients. In addition, the regulations for each of these fruit spreads 
require that whenever corn sirup is used, it shall be named on the 
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label, and if corn sirup is used in combination with other saccharine 
ingredients, they also shall be named on the label. The amended 
regulations change the present standards for fruit preserves, jams, 
fruit jellies, and fruit butter by providing for the optional use of corn 
sirup, glucose sirup, and dried corn sirup, or any two or more of such 
substances in proportion of not more than 25 per cent of corn sirup 
and/or glucose sirup and/or dried corn sirup (based on solids content) 
by weight of the combined saccharine ingredients, and eliminate the 
present requirements that corn sirup be named on the label. 

The amendments define “corn sirup” and “glucose sirup,” and 
delete the term “corn sugar,” wherever such term appears in the ex- 
isting regulations, upon the ground that the designation “dextrose”’ is 
now used for the product which formerly was sometimes called “corn 
sugar.” The amended regulations take effect on the ninetieth day fol- 
lowing March 26, 1952. 


Bread Standards Issued 


The Federal Security Administrator issued his final order estab- 
lishing definitions and standards of identity for certain bakery prod- 
ucts as follows: Bread, white bread, and rolls, white rolls, or buns, 
white buns; enriched bread and enriched rolls or enriched buns; milk 
bread, and milk rolls or milk buns; raisin bread and raisin rolls or 
raisin buns; whole wheat bread, graham bread, entire wheat bread, 
and whole wheat rolls, graham rolls, entire wheat rolls, or whole wheat 
buns, graham buns and entire wheat buns (CCH Foop Druc CosMeETIc 
Law Reports § 2275-2280, 17 F. R. 4453 and following, May 15, 1952). 
The regulations contain certain provisions which are common to all 
of the standards; however, provisions with respect to dairy ingredients 
in the standard for bread, white bread, rolls and buns, above men- 
tioned, do not apply to the other standards, except in the case of the 
milk bakery products, also above mentioned, subject to certain re- 
strictions. The provisions common to all of the standards relate to 
the kind and quantity of ingredients; minimum solids content; unit 
size of bread, rolls, and buns; and label declarations with respect to 
permitted optional ingredients. The standards for enriched, milk, 
raisin, graham, entire wheat, and whole wheat products contain spe- 
cial provisions for each class of product. The standard for enriched 
bakery products states the kind and amount of required enriching in- 
gredients and the method for adding such ingredients, and permits the 
addition of specified optional ingredients. The standard for milk bak- 
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ery products requires the use of certain dairy products as a sole 
moistening ingredient in preparing the dough. The standard for 
raisin bakery products fixes the minimum quantity of raisins. The 
standards for whole wheat and graham products require the use of 
whole wheat flour in making the dough. 


The standards do not allow the use of sorbitan esters of fatty 
acids, polyoxyethylene sorbitan esters of fatty acids, and polyoxy- 
ethylene esters of fatty acids, proposed for use as optional ingredients 
in bread and rolls. The regulations become effective 90 days from the 
date of publication, except that the provisions insofar as they permit 
the use of mono- and di-glycerides of fat-forming fatty acids, includ- 
ing diacetyl tartaric acid esters of mono- and di-glycerides of fat- 
forming fatty acids are tentative. The order provides that the record 
will remain open to permit the introduction of new evidence concern- 
ing such articles on a date to be announced, to show the effects of 
such products as surface-active agents and to show the results of com 
pleted chronic toxicity experiments with diacetyl tartaric acid esters 
of mono- and di-glycerides of fat-forming fatty acids. 


Oleomargarine Standard Amended 


The Federal Security Administrator issued amendments to the 
definition and standard of identity for oleomargarine, (CCH Foop 
DruG Cosmetic Law Reports §[ 2271-2272, 17 F. R. 4613, May 21, 1952). 
The order becomes effective 90 days after publication. The amended 
standard will raise the minimum level of vitamin A in each pound from 
9,000 to 15,000 U. S. P. units. The new provisions also authorize the 
use of carotene and other forms of provitamin A, in addition to 
vitamin A derived from fish liver oils. The name “margarine” is recog- 
nized as a label designation for the product, in accord with Congres 
sional usage of that term in the law which repealed the federal tax on 
oleomargarine in 1950. Addition of citric acid and certain esters of 
citric acid to prevent flavor changes in margarine made of soybean oil 
is provided for by the amendment. When citric acid or such esters 
are used, the amendment provides that the label state: “Citric acid 
(or the name of the ester) added to protect flavor,” or “added as a 
preservative.” The amended standard also provides for manufacture 
of an all-vegetable product using a suspension of finely ground soy 
beans in water instead of cow’s milk as an ingredient. 
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FOOD LAW 
INSTITUTE SERIES- 


The Food Law Institute, Inc., was organized by a number 
of leading food manufacturers in 1949, and is principally 
supported by them. A public organization, the Institute was 
Each FL established for constructive development of the food law, 
book comes in including the associated drug and cosmetic laws. It is ably 
handsomely designed : 

hard bound covers, red and headed by Charles Wesley Dunn, a foremost authority on 


black, with gold stamping. food, drug, and cosmetic law. 






One of the major objectives of the Institute is to prepare basic research compilations 
of the food law. This will provide for everyone concerned with the law an adequate 
library of authoritative reference books on it. These books will be written by 
outstanding authorities in the field and will be published by Commerce Clearing 
House, Inc., leading publisher of Topical Law Reports and publications on federal 
food and drug law. The series of books will be known as the FOOD LAW 
INSTITUTE SERIES. 





These Three Books Are Already Available: 


® Federal Food, Drug, and Cosmetic Act, Judicial and Administrative Record 
—1938-1949, by Vincent A. Kleinfeld and Charles Wesley Dunn. 


® Federal Food, Drug, and Cosmetic Act, Judicial and Administrative Record 
—1949-1950, by Vincent A. Kleinfeld and Charles Wesley Dunn. 


® Federal Food, Drug and Cosmetic Law, Administrative Reports—1907- 
1949. Introduction by Paul B. Dunbar; Foreword by Charles Wesley Dunn. 


Projected Books in This Series Will Cover Such Subjects as: 


e Canada’s food and drug laws ® general state food, drug, and cosmetic 
laws @ food, drug, and cosmetic laws of the British Commonwealth 
® modern nutrition law developed outside the food law ¢ federal and 
state action on the addition of chemicals ® a bibhography of the food 
drug, and cosmetic law @ food products lability law @ others to come. 


For Details About Books Now Ready or to Reserve 
Projected Books, Write Today to: 


®eeeneeeceeseses CCH, PRODUCTS, Co PANYW,****ee***ee%8 


AANA AE NOONAN MP NWN Wann 


BOOKS BY MAIL 





214 N. MICHIGAN AVENUE + CHICAGO 1, ILLINOIS 





